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IN THE UNILED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Blackhawk Heating & Plumbing Co. 
616 EB, Atlantic Avenue 
Delray Beach; Florida 

Plaintiff 


Vv. 


William B. Driver 
Administrator 
Veterans Administration 


Civil No. 


A. H. Monk 

Associate Deputy Administrator 
i puey 

Veterans Administration 


and 


J. B. Robinson 

Construction Contracting Officer 

' Veterans Administration 

Defendants 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
} 
) 
) 
) 
) 
) 
) 
) 
) 


COMPLAINT FOR TEMPORARY RESTRAINING ORDER, 
PRELIMINARY INJUNCTION, PROHIBITORY AND — 
MANDATORY INJUNCTION, DECLARATORY JUDGMENT 
: AND OTHER RELIEF 


TER REDE 
FIRST CAUSE OF ACTION 
Plaintiff states: 
I. 
Plaintiff, Blackhawk Heating & Plumbing Co., (hereinafter sometimes 
referred to 2s Blackhawk) is 2 corporation organized and existing under the 
laws of the State of Illinois, with its principal office in Delray Beach, in 
“the State of Florida. | 
Ii. 
: The matter in controversy herein exceeds, eecisice of interest a 
costs, the sum of Ten Thousand Dollars ($10, 000. 00) ane aces under the 
Constitution or laws of the United States, 28 U.S.C. § 1331. Jurisdiction 


is additionally based on 28 U.S.C. § 1361 to compel the defendants, officers 


or employees of the United States, to pe rform 2 duty owed to Blackhawk. 


—2— 


Juxisdiction is also based on Section 10 of the Adrninistrative Procedure 


Act, 5 U.S.C. § 702. 


This First Cause of Action is one for a declaratory judgment as 


Iii. 


authorized by Section 220] of Title 28 of the United States Code and is 


brought because there is an actual controversy existing between the parties 


to this action as to which Blackhawk seeks the judgment of this Court. 


‘The defendants, William B. Driver, A. H. Monk and J. B. 


IV. 


Robinson, are respectively the Administrator, Associate Deputy! Adminis - 


’ trator and a Construction Contracting Officer for the Veterans Administration. 


Vv. 


During the period from January 1963 to the present, Blackhawk in 


sole venture or joint venture with other companies has been awarded con- 


tracts by the Veterans Administration to perform new construction or air 


conditioning and remodeling work at the following Veterans Administration 


Hospitals: 
Location 


G.M. & S. Hospital 
University Drive 
Pittsburgh, Pa. 


.N.P. Hospital 
Leech Farm Rd. 
Pittsburgh, Pa. 


V.A. Hospital 
Ist. Ave. & E. 24th St. 
Manhatten, N.Y. 


G.M. & S. Hospital | 
Hines, Illinois 


V.A. Hospital 
Poly Place 
Brooklyn, N.Y. 


Classification of 


Work Involved 


Air Conditioning 
& Remodeling 


Air Conditioning ~ 
& Remodeling 


Air Conditioning 
& Remodeling 


New Construction 
1200 Bed Hospital 


Air Conditioning 
& Remodeling 


Date of 


” Award 


Jan. 25, 1963 
Feb. 7, 1964 


Jan. 6, 1965 


March 11, 1966: 


Sept. 29, 1966 


Original 
Contract Price 


$2, 369, 800 
$2, 291, 800 
$3, 796, 500 


$20, 862, 000 


$4, 888, 000 


aoe 


Classification of Date of Original 
Location Work Involved _-_ Award Contract Price 


M.S. & N. Hospital New Construction June 29, $16, 289, 000 


Northport, 480 Bed Hospital 
Long Island, New York 


Such awards were made on the basis of Blackhawk’s having submitted the 
low competitive bid on each project and having been otherwise qualified 
oa the Veterans Administration pursuant to the applicable provisions of 
Federal Procurement Regulations and Veterans Administration Procure- 
ment Regulations. 

Vi. 

On or about August 15, 1968, Blackhawk received from the 
Veterans Administration, an invitation to bid on the following described 
project (hereinafter referred to as Tampa Hospital): 

720 Bed M.S. & N. Hospital 
S.W. Corner of 131 Ave. & 30 St. 
Tampe, Florida 
Project No. 09-5239 
Specification No. 6700-A E 
Vil. 

Immediately upon receipt of said invitation and in response thereto, 
Blackhawk commenced, and thereafter in due course completed, the 
preparation, computation and compilation of its competitive bid to the 

. Veterans Administration for construction of the Tampe, Hospitel; such 
bid being timely deposited with the designated office of the Veterans 


Administration prior to the time specified in the Invitation For Bids. 


, 
¢ 


Vill. 


Subsequent to the deposit of Blackhawk's bid for the Tampa 


Hospital with the Veterans Administration and on October 1, 1968, the 


time established by the Invitation For Bids for the opening end reading of 


ae Th 


all bids, the Veterans Administration caused the bids to be publicly | 


opened, read, recorded and certified to be responsive to the Veterans 


Administration's invitation. 
IX. 
The competitive bids as opened, read, recorded and certified 
by the Veterans Administration were as follows: 


BIDDER " BASE BID #L = H2 


Blackhawk Heating & Plumbing Co., 19,289,000 + 4,700 ~30, 000 
Delray Beach, Florida hes 


J. A. Jones, 19,550,000 +7,300 -43,000 
Charlotte, N.C. 


- Algernon Blair, 19,585,000 +10, 000 -16, 000 
Montgomery, Alabama 


J. W. Bateson, 20,021,000 + 8,900  -37,000 


Dallas, Texas 


Gust K. Newburg, - 20,086,000 +10,000  -10,000 
Chicago, Illinois ane 


Blackhawk was therefore the low responsive bidder on the base bid and 
both alternates, and its bid was secured to the Veterans Administration 
by a Bid Bond in specified form and emount, filed on behalf of Blackhawk 
by The Fidelity and Casualty Company of New York. 

X. 

A telegram from the Construction Contracting Officer received 
by Blackhawk on the aftérnoon of October 9, 1968, advised Blackhawk in 
pertinent part as follows: 

tm . , Ido not find your firm to be a respon- 
sible prospective contractor for this project. 
Accordingly it is my decision that your bid 

of October 1, 1968 for the construction of our 


Tampa Hospital is rejected from considera- 
tion for award of the contract." 


Blackhawk was subsequently advised that defendant Robinsoa is 
Construction Contracting Officer for the Veterans Administration for 
xi. 
This finding by defendant Robinson who had no prior dealings 
ox contact with Blackhawk in any matter, was made by him without any 
prior consultation or discussion with Blackhawk and without his 
requesting any statement from Blackhawk with respect to the elements 
of Blackhawk's responsibility. concise at the time the finding was 
eae defendant Robinson was not ina position to be fully ‘informed with 
respect to the issue of Blackhawk'’s responsibility. Although the Federal 
_ Procurement Regulations Section 1-1, 310-7(a) impose upon a contracting 
peices. such as defendant Robinson, an obligation to utilize current infor- 
mation and statements from a prospective contractor in connection with 
making a determination as to the prospective contractor's responsibility, 
defendant Robinson, in violation of said Regulations proceeded to decide 
the issue of Blackhawk's responsibility without obtaining required and 
pertinent information, 
4 XI. 
The Invitation For Bids for this procurement provide fonitie 

Veterans Administration’s obtaining a statement from a bidder before 
award regarding the bidder's "previous experience in performing com- 


> 


parable work, his job and technical organization, financial resources, 


and plant available to be used in performing the work. * Although such 


-information was necessary for defendant Robinson to make a fair and 


honest evaluation on the matter of Blackhawk?s responsibility, defendant 


Robinson did not seek such information. 


-6- 


: XIII. 

Blackhawk is a smal] business concern for the purpose of 
Government procurement as defined by Title 13, Section 121. 3-8 of 
the Code of Federal Regulations and had so certified in its bid for the 
Tampa Hospital. Therefore, defendant Robinson was required, under 
the provisions st Section 1-1. 310-8 of the Federal Procurement Regu- 
lations, to refer any question he might have with meepece to the ens 
or credit of Blackhawk as a Se eee Contin for this’ emeteine 

| ; 
to the Small Business Administration for a review and determinaltion, 
Defendant Robinson did not do so, 
XIV. 

Blackhawk has not to this day been advised as to the specific 
reason or reasons for the adverse determination with respect to Black- 
hawk's responsibility. Blackhawk has, as a result, had no meee 

: ; | 
to submit comments with respect to such reason or reasons to the 
Veterans Administration and knows no valid reason for the eeeoner 
finding made by defendant Robinson. : 
XV. : 

To seek proper consideration of its low competitive bid, Blackhawk : 
prior to receipt of notice of rejection of its bid, filed a protest on October 
9, 1968, by telegram to the Veterans Administration and the Comptrollez 
General. These telegrams protested the award of the subject perce to 

; , “ 


any bidder other than Blackhawk. Subsequently Blackhawk learned from 


* 
the Contracting Officer of his determination with respect to the issue of 


responsibility (Paragraph VIII, above). “The next day, October 10, 


Blackhawk was advised by the Contracting Officer of the award of the 
. i 


Tampa Hospital contract to J. A. Jones Construction Company, the second 


te 


7 


low bidder. Defendant Robinson proceeded to make an award to J. A. 
Joncs Construction Company; despite the filing of a protest by Blackhawk 
_ before Blackhawk had any notice of the rejection of its bid or of the award 
to J. A. Jones Gonstraction Company. To Blackhawk's knowledge, such 


_ award action was taken by Defendant Robinson without his observing the 

ae act 

requirements of Section 1~2, 407(8)(b) of the Federal Procurement Regu- 
lations with respect to proceeding with an award without awaiting the 
decision of the Comptroller General on a filed protest. 


XVI 


-Blackhawk has directly and through the Comptroller General requested 


defendants Driver and Robinson not to procecd with execution of a contract 


or the issuance of a notice to proceed to J,A. Jones Construction Company 
until such time as the Comptroller General has had an opportunity to review 
. and rule upon the protest, Itis Blackhawk's ae mmacion and belief that 
5 Gefendant Robinson is proceeding with unusual haste to the execution of a 
contract and the issuance of a notice to proceed. 
| xvit 
Defendants Monk and Driver are biased and prejudiced against 
Blackhawk as a reanttot facts immediately hereinafter recited: . 

A. Onor sons July 29, 1968 at its request, Blackhawk 
through its president, Mr. Andrew Ueichscatcocernen with Mr, Gordon 
Sutherland, Vice President of Blackhawk and other Sect eee oF 
Blackhawk ae with defendant Monk to discuss pending disputes with 
eee to contracts which Blackhawk was at that time performing. 
Immediately upon meeting Blackhawk's representatives, SP e ee Monk : 
advised thern that Blackhawk's meee oae BAG preceded them, that the 


Veterans Affairs Committee of the House of Representatives was "now 


on my back" and that he felt that this situation was attributable to 


Asn = 


. | 
Blackhawk. When Blackhawk attempted to disciiss Government design 


defects which had created a number of inherent problems in the air 


conditioning system installed at the Veterans Administration Hospital 


at Leech Farm Rd., Pittsburgh, Pa. (hereinafter referred to as,Leech 
Farm), Monk advised the Blackhawk's representatives that he felt that 


Blackhawk was a "lousy" contractor; that as far as he was concerned, 


"Leech Farm was a closed book” and that any other jobs that Blackhawk 

had would be administered exactly like Leech Farm. In this respect, 
Lana ae 

defendant Monk said that the Government would establish a completion 


date and if Blackhawk's performance was not concluded by that time, 


regardless of the cause, Blackhawk would be terminated, Monk'then 


declined generally to comment on specific aspects of Blackhawk’s per- 


formance on any other job. He did consistently make reference, however, 

| 
to the number of claims and administrative Sppeaie that Blackhawk filed 
See the disputes clause of its contracts with the Evcterens Administration 
and had pending at the time. He berated Blackhawk for regattas that 
every agreement between the weno be reduced to writing mee than 
relying upon verbal understandings. He was openly critical of the amount 
of paper work that the Government's representatives wee eared to do 
on Blackhawk’s jobs as a result of Blackhawk's desire to have contracting 
. officer*s decisions and interpretations reduced to writing, Statins that 
the Veterans Administration required more resident engineers a Blackhawk 
jobs because of this fact. At the conclusion of this meeting, defendant Monk 
stated several times that if he had his way he would not have Blackhawk on 


any job and if a new job came along, and it was a choice between Blackhawk 


and any other contractor in the country and the selection was up ‘to Monk 


‘the other contractor would get the job. 


te 


oe 


ei5% Inasmuch as defendant Monk's attitude established 
that he, personally, and the Veterans Administration gencrally were 
_ blaming Blackhawk for the problems that the Veterans Administration 
Construction Service was having with the Veterans Affairs Committee, 


Blackhawk voluntarily and at its request, through Mr. Andrew Machata 


its President, on or about August 5, 1968, met with Mr. Oliver Meadows, 


staff director, House Committee on Veterans Affairs and other staff 


representatives and investigators for that committee. Mr. Monk was 
present at this meeting. During the course of this mecting, Blackhawk 
and the Committee staff representatives openly and frankly discussed 
all aspects of Blackhawk's performance on each of its v.A. contracts. 
Such discussion developed the fact that the House Committee on Veterans 
Affairs had been furnished erroneous and misleading information by the 

_ Veterans Administration with respect to the status and degree of com-— 
pletion of Blackhawk's performance on jobs then Seek. Blackhawk 
undertook to correct such misinformation, All questions asked By 
Committee staff representatives were truthfully answered by Blackhawk 

; and in many instances such answers may have reflected discredit upon the 

Veterans Administration. This was particularly so with respect to delays _ 
and enters in contract work which were solely attributable to the 
Veterans Administration's mishandling of design modifications arising 
on various Blackhawk contracts, and with respect to the extensive delays 
encountered by Blackhawk in obtaining payment for changes in the work 
that it had perience: Ona number of occasions during this meeting, 
Mr. Meadows and other staff representatives of the House Committee 


indicated agreement with the Blackhawks: Bove and were openly critical 
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of the Veterans Administration's handling of Blackhawk contracts. 


Mr. Meadows made 


Additionally, several times during this meeting, 


it very clear that the House Committee’ for Veterans Affairs had no par- 


ticular grievance with Blackhawk and that their main concern was with 


‘ 


the manner in which the Veterans Administration a administering its 
contracts generally, 

C. Subsequent to the above described meetings with 
defendant Monk, Blackhawk, through its President, Mr. Benamew, Machata, 
and its Vice President, Mr. Gordon Sutherland, and other representatives 
of Blackhawk, on or about October 3, 1968, met with defendant Driver, 
Administrator, Veterans Administration, in an effort to discuss the 


contractor's progress on specific jobs and Blackhawk's low bid on the 


* Tampa Hospital project. Defendant Driver refused to discuss Blackhawk's 


performance on any particular job, however he made repeated metenence 
to. the number of claims and administrative Soneats that Blackhawk had 
pending, stating that the Vetere Administration has more appeals from 

. Blackhawk than frorn any other contractor aid that in his opinion the 
number of such claims and appeals was excessive. Defendant Driver 
rejected Blackhawk' s suggestion that the reason was that it had Pore 
Veterans Administration contracts than any other Cone During 

the course of this meeting, defendant Driver also differed with Blackhawk's 
statements that the Contracting Officer ona government contract should be 


an independent decision maker whose interpretations under the contract 
P P ; 


should be free from external or administrative pressure and should be 


an ae 


subject only to review under the applicable provisions of the contract, 


Defendant Driver, on the contrary stated that the Contracting Office ris 
2 > o 


decision-making process under a government contract was by no means 


independent, and that such decisions were reviewable and reversible by 
higher administrative authority prior to their rendition. 
XVII. 
The acts and failures to act of defendants as alleged above, 
constitute the utmost bad faith, are arbitrary and capricious, are acts 


kr 


of bias and prejucice, malice, iebuse of discretion and coercion, and 


violate Blackhawk's right to have its bid honestly and fairly considered. 
XIX. 

No proper basis exists for the Veterans Administration's determi- 
~ nation that Blackhawk is not a responsible prospective bidder on the Tampa 
Hospital project or for the rejection of Blackhawk!s competitive low bid 
on that Bnojecs Such decision is the result of unjustified bias, prejudice, 
malice, abuse of discretion and coercion, on the part of the defendants 
and other Apo and officers of the Veterans ee eereatton under their 
supervision and direction, who have elected to deny the award of this 
contract to Blackhawk, 

WHEREFORE, Blackhawk prays this honorable Court to declare 
iNegal the award to J. A. Jones Construction Co,, of a contract for 
construction of the Tampa Hospital, VA project No, 09-5239, to grant 
the further relief of a' declaratory determination that Blackhawk Heating 
& Plumbing Co. is the responsible and responsive low bidder on this 
project, and to order'that all future bids of Blackhawk be considered 


- fairly and without acs or prejudice and for such other relicf as the court 


may deem just and proper. 


Aly 


Blackhawk further prays that this honorable Court defer z action 


on the merits of this first cause of action until the Comptroller Gener al 


of the woe’ States hes had opportunity to complete his review of the 


protest filed by Blackhawk now pencene before the Comptroller Generel 


’ 


of the award of the above-mentioned contract. 


SECOND CAUSE OF ACTION 


: vee i 
Blackhawk adopts and realleges each and every allegation con~ 
tained in the First Causé of Action hercin above set forth to the same 


intent and force as if said allegations were specifically set forth ec 
aa 
The acts and failures to act of Defendants Driver, Monk and 
Robinson, as alleged in the First Cause of Action have resulted in Black- 
hawk's being wrongfully teeeeeenat of its right to bid and bereaee 
: i 
’ Such acts and failures to act of Defendants Robinson, Monk and 
Driver thats wrongfully deprived Blackhawk of its ae to have its bid 
fairly and honestly considered and its right to equal opportunity under 
; applicable law to seek the contract for the Tampa hospital project. 


Blackhawk has, in effect, been debarred by Bae Veterans Admini str ation 
without the opportunity to learn the reasons for the debarment action and 


without the opportunity to present its response as to why such actionis 


improper all as required by due process and the minimal standards of 


procedural fairness. While the Federal Procurement Regulations at 


Section 1-1-6 set forth a procedure for debarment which affords a pro- 
spective pidder ‘standards of protection, the Defendants wrongfully cir- 
cumvented such procedure and denied Blackhawk a right to compete with- 
out affording Blackhawk any pare to know the reasons for such 
deberment or to submit information in connection with such reasons. 
WHEREFORE, Blackhawk prays this honorable Court to declare 
egal the award to J, A. Jones Construction Co., of a contract for roe 
struction of the Tampa Hospital, to grant the further relief of a declaratory 


determination tmt Blackhawk Heating & Plumbing Co., Inc. is the responsible 
3 s P 


mie 


and responsive low bidder on this project and to order that all future bids 
of Blackhawk be considered fairly and without bias or prejudice and for 
such other relicf as the Court rnay decin just and proper, 


Blackhawk further prays that this honorable Court defer action on 


the merits of this Second Cause of Action until the Comptroller General 


of the United States has had opportunity to complete his review of the pro- 
test filed by Blackhawk now pending before the Comptroller General of the 
award of the above-mentioned contract, 

{ . 

| : ‘ 

THIRD CAUSE OF ACTION 
I 
Blackhawk adopts and realleges each and every allegation contained | 


‘in the First Cause of Action and the Second Cause of Action herein above 


set forth to the same intent and force as if said allegations were specifically 


set forth herein, © 
ag 
Blackhawk has not to the present time been informed of the reasons 
why it was determined to be not a responsible bidder by Defendant Robinson 
and has had no opportunity to comment upon or to refute such reasons. A 
request for an opportunity to be advised of and to oer such charges has 
been filed by Blackhawk with the Comptroller General and the Veterans 
Administration, Blackhawk knows of no reason why it should be determined 
to be not responsible for ie Tampa Hospital project, 
iit 
Blackhawk has Bee informed that the contract documents for a con- 
tract with J, A. Jones Construction Company for the Sevios Hospital project are 


in preparation at the Veterans Administration and that execution of the contract 


bo 


will not be deferred pending determination of Blackhawk's protest by the 
Comptroller General. 
IV 


It is Blackhawk's conviction and belief that immediately after the 
execution of a contract and the Notice to Proceed Order to the second low 
bidder, J. A. Jones Construction Company, Jones will immediately proceed 
to commence construction of the subject hospital and will incur substantial 
expenditures before.w determination by the Comptroller General on Black- 
hawk's protest can be completed. 

Vv 
\ 

It is Blackhawk's conviction and belief that once J. A. Jones Con- 
struction Company, the second low bidder has begun incurring substantial 
expenditures on this project, the Comptroller General -- even though he 
determines Blackhawk was a responsible prospective none TEE the 
job Ee will be extremely unlikely to recommend the cancellation of the Jones 
contract and award of a contract to Blackhawk, on submission of the project 
for re-bid, because of potential legal complexities and financial costs to the 
' Government of implementing such recommendations. Asa result, defendants, 


by proceeding in the improper manner outlined herein above, will deny 


forever to Blackhawk the chance to have a meaningful and good faith evalua- 


tion of its bid and the issue of its responsibility. Unless Defendants are en- 


joined from taking further steps in connection with the award to Jones until 


the General Accounting Office issues its decision on Blackhawk's protest, the 


z 


decision of the General Accounting Office on the issue of Blackhawk's respon- 
sibility for the Tampa job will be only academic in effect, and will have no 


real impact on the important question as to who, in fact, will perform the 


contract for the Tampa job. 
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VI 
_Even if Blackhawk is ultimately mueeasetel on the merits of its 
protest to the Comptroller General, any relief which it might have will 
be lost if the Comptroller General menace fo rule that the subject contract 
should be cancelled because Blackhawk will thereby have no opportunity to 
obtain a contract for the Tampa job. 
vit 
No harm or injury will come to the public interest if the ceconcanes 
are Soren from executing a contract with Jones and issuing a notice to 
mroceeclon the Tampa Hospital project until the Comptroller General has 
had an opportunity to review and rule on Blackhawk's protest, The Govern- 
: x 
ment will benefit financially if it is determined that Blackhawk is entitled to 
the award because there will be a cost saving of $261,000, the amount by 
echech the second oe, bid of Jones exceeds Blackhawk's bid. If the alternate 
work included in the bidis desired by the Veterans Administration, the saving 
“to the Government resulting from the acceptance of Blackhawk's bid would be 
$276, 900: 


vit | 


4 


The subject contract allows 900 days for the completion of construc- 
tion after issuance of the notice to proceed. A delay in proceeding for the 


_short period of time that it will take the Comptroller General to complete 


ry 


his review will not materially delay the project. Additionally, construction 


. will take place in Tampa, Florida, an area where construction activity may 
, : 


proceed in every month of the year, There does not exist therefore, a need 


to begin construction immediately in order to avoid adverse weather condi- 


tions. “3 


Ix 

She tonesata consummaicd, unlawful acts and conduct and the 
threatencd el acts and conduct of defendants have caused and will 
cause Blackhawk immediate and irreparable injury, loss and dam 
which Blackhawk has no speedy os adequate remedy at law. 

WHEREFORE, Blackhawk prays for issuance of a Ternporary 
Restraining Ordcr before the hearing and determination of the application 
herein made for a preliminary injunction restraining defendants, and each 
of them, frorn execution, or ordering or permitting the execution, of a 


contract with J.A. Jones Construction Company or from issuing, or 


ordering or permitting the issuance, of a notice to proceed to J. A. Jones 


Construction Compeny for the construction of the Veterans Administration 
Hospital at Tampa, Florida, Project No. 09-5239, until the Comptroller 


General has had an opportunity to decide the merits of Blackhawk's protest, 
PP i P 


because as alleged immediate and irreparable injury, loss and damage will 


result to Blackhawk unless such Temporary Restraining Order be granted. 
In the event that defendants have already issued or ordered or permitted 
the issuance of a notice to proceed, without Blackhawk's knowledge, Black- 
hawk prays that the defendants be ordered to rescind such notice or take | 
whatever action is required to effectively stay, suspend or halt the com- 
mencement of performance by J. A. Jones Construction Company on the 
Tempe Hospital project until the Comptroller General] has had an opportunity 
to decide the merits of Blackhawk's protest, 
of . 

Blackhawk further prays for the granting of a Preliminary Injunction 
herein 2gainst defendants and each of them, and their agents and ene 
and all persons under their supervision and direction, pending final deter- 


mination of this action, and pending determination by the Comptroller General 
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‘of the protest filed with him, and pending final determination of such further 
action in this Court as may result es a final decision by the Comptroller 
General, on the grounds that unless restrained by this Court the defendants 
will commit the acts referred to which will result in an near injury, 
loss and damage to Blackhawk during pendency of this action as zone fully 
appears by the facts alleged herein, 

Blackhawk further prays for the issuance of a Permanent Injunction 
after trial on the merits restraining and enjoining the defendants, : their 
agents and servants, and all persons under their supervision and Seections 
from ae one with ‘Blackhawk's right to have its bid considered fairly 
and without bias and prejudice, and to be awarded the contract — fully 

\ 
qualified, responsive and responsible bidder as determined aden the laws 
of the United States and for such other and further relief as to the Court may 
seem proper, : 
CHAPMAN, DISALLE & FRIEDMAN 
932 Pennsylvania Building 
425 13th Street, N.W. 


Washington, D. C. 20004 
Telephone: 393-3234 


f 
By Lhe ed fe LY ASE 


LLL ¢ 
ficial V. DiSalle 


LL L ae: 


Attorneys for Blackhawk Heating & 
Plumbing Co, i 


9 


Andrew R. Machata, President of Blackhawk Heating & Plumbing 


Co., being first duly sworn, and upon his oath, deposes and states that 


et 
. he has read the foregoing complaint, and knows the contents thereof and 
that the same is true and correct to the best of his knowledge, information 

Me and belief. : . a 

- | . 
' . m | 

, c KC WA Ss | 

ORES EES 

= Andrew R, Machata J 

P. : 


State of “pe Givn_x ) t : | 


Crt, . ) ss : i 


Coytnty of CLA63 KAA 


On this Af shiny of October, 1968, before me personally appeared 


> a 
: | 
Andrew R. Machata, and being duly sworn, deposes and says that he is the 
President of the Blackhawk Heating and Plumbing Co.; and that he has read } 
% the foregoing complaint and knows the contents thereof and that the same are | 
o : ; 
true of his own knowledge except as to the matters therein stated to be alleged 
on information and belief, and as to those matters he believes them to be true. 
> fi 
q 
ity Cs 
> 
od 
» 
, 
> 
a 
'o ~ 
> 
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PIRSA pi) ei AR RS hl RS ORIN ER VG] GOTT 


IN THE UNITED STATES DISTRICT COURL 


FOR THE DISTRICT OF COLUMBIA 


BLACKHAWK HEATING & PLUMBING co. 
616 East Atlantic Avenue 
Delray Beach, Florida 


Plaintiff 


vs. 
202 iz 
WILLIAM B. DRIVER 
Administrator 

Veterans Administration 


CIVIL NO. 


A.H. MONK 
Associate Deputy Administrator 
Veterans Administration 

and 
J. B. ROBINSON 
Construction Contracting Officer 
Veterans Administration 


MS SB BB WB WB SS NS rrr 


Defendants. 


—_— a. cc aaa 


AFFIDAVIT 

GORDON SUTHERIAND, the undersigned affiant, being on oath 
duly sworn, avers and decleres that: ty 

(1. Affiant is the Vice President of BLACKHAWK HEATING & PLUMBING 
co. ! 

(2. Affiant has read the Complaint in the above entitled ection. 

(3. With the exception of statements made on informat tion and belief 
in the Complaint and with the further exception of statements made in the 
Complaint with respect to events occurring at a meeting held on or about August 
5, 1968, attended by representatives of Plaintiff, representatives of the 
House Committee on Veterans Affairs and Mr. A. H. Monk, pesoctats Deputy 
Administrator Veterans Administration, at which Affiant was not apaaon. all 


other statements made in the Complaint are true and correct to the best of 


Lad 


accurate and-true those statements appearing in the ‘Complaint which are made 
> on information and belief as well as those statemen ts appearing in the Complaint 
with respect to events occurring ata meeting held on or about August 5, 1968, 
“attended by representatives of Plaintiff, representatives of the House Committee 
on Veterans Affairs and Mr. A. H. Monk, Associate Deets Administrator 


Veterans Administration. 


GORDON SUTHERIAND 
STATE OF FLORIDA » > < 
COUNTY OF PALM BEACH 
On this 20thday of October, A.D., 1968, before me personally 

« appeared Gordon Sutherland, and being duly sworn, deposes and says that 
* he is the Vice President of the Blackhawk Heating & Plumbing Co. and that 

he has read the foregoing Affidavit and knows the contents thereof and that 

the same are true of his own knowledge except a$ to the matters therein ae 

to be alleged on information and belief, and as to those matters he believes trem 


to be true. 


” = PFLORA att 
MS LS Sine nS 1 1979 


am F 
ee f 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Blackhawk Heating & Plumbing Co. 
616 E. Atlantic Avenue 
Delray Beach, Florida 

: : Plaintiff 


Vv. 


202 it 68 


William B. Driver 
Administrator 


Veterans Administration i 
Civil No. 


A. H. Monk 
Associate Deputy Administrator 
Veterans Administration 


_ and 

abe ; . y, 
J. B. Robinson 
Construction Contracting Officer 
Veterans Administration 


a titi 


Defendants 


_ MOTION FOR TEMPORARY RESTRAINING ORDER 


Comes now the Plaintiff (hereinafter Blackhawk), through its 
| 


attorneys, and respectfully moves the Court to issue a Temporary 
. : : 


Restraining Order in this action. 

: ta 

Plaintiff Blackhawk, as more fully set forth in its verified 

= "Complaint for emery Restraining Order, Peetiminery Injunction, 

‘Prohibitory and Mandatory Injunction, Declaratory sehen an Other 
Relief" filed with the Court, alleges that there is danger of eampdtat 


"and irreparable se loss and damage, See ESE: to, Blackhawk 


in this action before DOELCe can be served and hearing had on Blackhawk's 


: 


* application fora preliminary Sasamiction in this action, for the reason that 


such injuries are liable to occur before a hearing upon notice can be had 
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because the Defendants either by themselves or eeeoee their-authorized 
agent or agents intend to execute a cence with, or have executed a contract 
with, and intend to issue, or have iss ued, a mathe ve DESEeed to J. A Jones 
Construction Cornpany in project No. 09-£239 omic construction of a 
Veterans Administration hospital at Tampe, Florida. Such consummated 

and threatened acts and eoniect of the Defendants eee an unwarranted 
interference with the rights of Blackhawk, low bidder on said project, to 
have its bid fairly and equitably consigened without bias or prejudice and 

to have said contract awarded to Blackhawk. The threatened acts of 
Defendants will result een ene harm to Blackhawk in that, should 


the J. A. Jones Construction Company proceed with construction in 


accordance with the contract, such circumstance will make it unlikely that 


the Comptroller General of the United States, before whom a protest of an 


award to*Jones is now pending, will make a finding that any award toJ. A 
Jones should be set aside. Blackhawk, asa result, will have lost all 
effective rerzedies before the Coraperolier General, since the contract work 
which it seeks to obtain as the ebtein successful low bidder, will be in 
the process of being performed by J. A. Jones. 

WHEREFORE, Plaintiff Blackhawk seats the Court to grant this 
motion for a Temporary Restraining Order. : 


: CHAPMAN, DISALLE & FRIEDMAN 
aT ' 932 Pennsylvania Building 
: “a 425 13th Street, N.W. 
2 ; Washington, D. C. 20004 
Telephone: 393-3234 


. *~ "Michael J. Shea io 

ee 

: - LI BLE Bre { A aaa —s 

zi : mam! - “ Sheldon I. Cohen 

Attorneys for Blackhawk Heating & 
Plumbing Co. % 
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. CERTIFICA TE OF SERVICE - 


I certify that a copy of the foregoing "Motion for Temporary 


&. 
Restraining Order" and a copy of the "Points and Authorities in 
a Support of Motion co ee 1ry Restraining Order" were agtines ed 
by messenger today to the offices of the three named Defendants bad 
- to the offices of the Attorney General for the United States and the 
val United States Attorney for the District of Comeae tore with a 


copy of Blackhawk’ s "Complaint for Temporary Restraining Order, 
Preliminary and Mandatory Injunction, Declaratory Judgment and 


Other Relief." 


This 4h day of October, 1968. 


CHAPMAN, DISALLE & FRIEDMAN 


By! [fiz Lf Su 


« a Michael J. Shea 


Attorneys for Blackhawk Heating & 
Plumbing Co., Plaintiff 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUM BIA 


Blackhawk Heating & Plumbing Co. 
616 EB. Atlantic Avenue 
Delray Beach, Florida 

: Plaintiff 2 


oat 
| 


William B. Driver 
Administrator 
Veterans Administration 


A. H. Monk 

Associate Deputy Administrator 
pury 

Veterans Administration 


and 
J. B. Robinson 


Construction Contracting Officer 
Veterans Administration 


) 
) 
) 
) 
) 
) 
) 
) 
) 
>) 
) Civil No. _. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Defendants 


POINTS AND AUTHORITIES IN SUPPORT OF . 
_ MOTION FOR TEMPORARY RESTRAINING ORDER 


Points of Law and Authorities: 
: ‘ 


Federal Rule of Civil Procedure 65(b) 


Harms v. Federal Housing Administration 
256 F.Supp. 757 (1966) (D. Md.) , 


Gonzalez v. Freeman 
334 F.2d 570 (1964) (D.C. Cir.) 


Copper Plumbing & Heating Co. v. Campbell 
290 F.2d 368 (1961) (D.C. Cir.) 


Heyer Products Company v. United States 
140 F.Supp. 409 (1956) (Ct. Cl.) 


Friend v. Lee 


221 F.2d 96 (1955) (D.C. Cir.) 
‘Federal Procurement Regulations 
Section 1-1.310-7(2), Title 41, Code of Federal Regulations 


Federal Procurement Regulations : 
Section 1-1.310-8, Title 41, Code of Federal Regulations 


Federal Procurement Regulations : 
- Section 1-2,,407(8)(b), Tithe 41, Code of Federal Regulations 


Statement of Matcrial Facts: 


On Seas 1, 1968, the Veterans Administration opened bids 
for a 720 bed hospital for Tampa, Florida, Blackhawk Heating & Plumbing - 
Co. with a base bid of $19, 289, 000 was the low bidder by $261, 000. Black- 
hawk is or has been a contractor for the Veterans Administration on six 
other projects, | The Veterans Administration Construction cones 
Officer for the Tampa job, who had no aes dealings with Seka 
actermined, without contacting Blackhawk. or opens any information 
from Blackhawiv. that SSPE was not Pn for the job and 
proceeded to make an Sea Blackhawk is advised, to the second low 
bidder, J. A. Jones Construction Co.. There was unusual haste and 
numerous violations of the Federal Procurement Regulations in the making 
of the award to Jones. Blackhawk is confident that if given the opportunity 
S know the reasons why it was found not to be responsible for this job, it 
con Show that this finding was not proper. Blackhawk is of the view it is 
fully responsible to perform the contract. 

Blackhawk, on October 9, filed a protest with the Comptroller 
General against an award to any. bidder other than Blackhawk, This pro- 
test was filed to protect Blackhawk's legal position, It was filed prior "5 
receipt of a notice to Blackhawk from the Veterans Administration that 
Blackhawk pals judged not responsible and prior to the receipt of notice of 
an award to Jones. On the sees of Blackhawk! s protest, the Comptroller 
General is reviewing the question of Blackhawk's responsibility for this 
job. Although Blackhawk has requested the appropriate Veterans Adminis- 


tration officials not to go forward in executing the contract with Jones, or 


. 
. 


issuing a notice to proceed to Jones, the Veterans Administration officials 


appear to be proceeding with haste to take such steps. 


The Temporary Restra ining Order applied for, secks to have the 
Veterans Administration officials defer fruther procur ement action antl 
the General fe oe OE has a chance to rule. The granting of the 
order should in no way prejudice the Veterans Administration. If the 
order is denied, however, Blackhawk's rights stand to be permanently and 


materially damaged. Once.a contract with Jones is executed and Jones has 


begun construction, the Comptroller General, although it might well uphold 
Blackhawk’ s protest and find Blackhawk responsible, will not as a practiced 


matter, recommend cancellation of the contract with Jones, and Blackhawk 
will have lost all opportunity to perform the Tampa job. : 


The three named defendants are personally handling this matter 


for the Veterans Administration. 


CHAPMAN, DISALLE & FRIEDMAN 


Wey Vee a a eS 


ya Be Ve weer he 
Ve 


By 


ip — ) LZ “i 


TMi “Michael J. Lo il SE __ 


Sheldon I, Cohen 
Attorneys for Plaintiff 
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. CLEBRWS OFFICE 
United States District Court for the District of Columbia 
Ne ee wee 
ey a (Paint) eae : 
ca Civil Action No. Abad 
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(Defendant) 
There was entered on the docket ees St riwaubees 19.65 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ww 


Blackhawk Heating & Plumbing Co. 
616 E, Atlantic Avenue © 
Delray Beach, Florida 

Plaintiff 


— 


Ve: 


William B. Driver 
Administrator 

Veterans Administration ; 
Civil No. 2624-68 
A. H. Monk 

Associate Deputy Administrator 
Vetcrans Administration 


and 


J.B. Robinson 

Construction Contracting Officer 

Veterans Administration | 
Defendants 


IOI IOI DIOP IAI I IS 


MOTION FOR PRELIMINARY INJUNCTION 


‘ 

Upon the verified "Complaint for Temporary Restraining Order, 
Preliminary Injunction, Prohibitory and Mandatory Injunction, Declara- 
tory Judgment and Other Relief" and "Affidavit" of Gordon Sutherland, 
as filed in this action by Plaintiff Blackhawk and previously served upon 
the parties, Plaintiff Blackhawk, through its attorneys, neaeeceniy moves 
the Court to issue a preliminary injunction in this Seton. 

Plaintiff Blackhawk here moves the Court to stay each of the three 
named defendants {and all persons under their supervision and direction) 
from executing a contract to, or if a contract has been executed, from 
issuing a notice to proceed to J. A. Jones Construction Company for con- 
struction of the Tampa Florida Veterans Administration Hospital, Project 
‘No. 09-5239, until the Comptroller General has had an opportunity to decide 
on the merits the protest filed with the Comptroller General 59 Plaintiff 


Blackhawk, the low bidder for the job. In the event that a notice to proceed 
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has already been issued, Plaintiff Blackhawk here moves the Court to 
order cach of the defendants to take whatever eon is required to ef- 
fectively stay, suspend’or halt the commencement of seco ee by 

J, A. Jones Construction Company until the Comptroller General has 

had an-opportunity to CESSES | on the merits Blackhawk's protest. 

Plaintiff Blackhawk, as more fully set forth inits verified 
"Complaint for Temporary Restraining Order, Preliminary Injunction, 
Prohibitory and Mandatory Injunction, Declaratory Judgment and Other 
Relief", alleges that there is danger of immediate and izreparable in- 
jury, loss and damage, being caused to Plaintiff Blackhawk in this action 
before a final hearing and determination can be had in this action on 
Blackhawk's application for a prohibitory and mandatory permanent in- 

a es ‘junction in this action, for the reason that such injuries are liable to 
occur before the final hearing can be had because the defendants either 
by ciernsekves or through their authorized agent or agents intend to execute 
a contract with, or have executed a contract with, and intend to issue, or 
have issued, a notice to proceed to J. “A, Jones Construction Company 
in Project No. 09-5239 for the construction of a Veterans Administra- 
tion hospital at Tampa, Florida. Such consummated and threatened acts 
and conduct of the defendants constitute an unwarranted ionewosces with 
- the rights of Plaintiff Blackhawk, low bidder on said project, to have its 
bid fairly and equitably considered without bias or prejudice and to have said 
contract awarded to Plaintiff Blackhawk. The threatened acts of defendants 
bs will result in irreparable harm to Plaintiff Blackhawk lac should the 
J. A, Jones Construction Company proceed with eonsteiction in accordance 
with the contract, such circumstance will make it extremely unlikely that 
the Comptroller General of the United States, before whom a protest of an 
! 


’ award to Jones is now pending, will make a finding that any award to J. A. 


< Jones Construction Company should be set aside. Plaintiff Blackhawk, as 
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aoe 


a result, will have lost all effective remedies before the Comptroller 


General, since the contract work which it seeks to obtain as the declared 


successful low bidder, will be in the process of being performed by J. A. 


Jones Construction Company. 


WHEREFORE, Plaintiff Blackhawk prays the Court to grant this 


motion for a Preliminary Injunction, 


CHAPMAN, DISALLE & FRIEDMAN 
932 Pennsylvania Building 


. 425 13th Street, N. W. 


Washington, D.C. 20004 
Telephone: 393-3234 


Michael V. DiSalle 
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“*Michael J. Shea 


) 


ae, 
ys 


Sheldon I, Cohen 
Attorneys for Blackhawk Heating & 
Plumbing Co. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
3 
Blackhawk Heating & Plumbing Co. 
616 E. Atlantic Avenue 


Delray Beach, Florida : 
Plaintiff 


ve 


William B. Driver 
Administrator 
Veterans Administration 


A, H. Monk 
Associate Deputy Administrator 
Veterans Administration ; 


, 
and 


J. B. Robinson 
Construction Contracting Officer 
Veterans Administration 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) : 
) Civil No, 2624-68 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Defendants 
POINTS AND AUTHORITIES IN SUPPORT OF 
MOTION FOR PRELIMINARY INJUNCTION 
Points of Law and Authorities: 
Federal Rule of Civil Procedure 65 


Harms v. Federal Housing Administration 
256 F.Supp. 757 (1966) (D. Md. ) 


Gonzalez v. Freeman 
334 F.2d 570 (1964) (D.C. Cir.) 


Copper Plumbing & Heating Co. v. Se 
290 F, 2d 368 (1961) (D.C, Cir.) 


Heyer Products Company v. United States 
140 F.Supp. 409 (1956) (Ct. Cl.) 


Federal Procurement Regulations 
Section 1-1.310-7(a), Title’41, Code of Federal Regulations 


Federal Procurement Regulations 
Section 1-1,310-8, Title 41, Code of Federal Regulations 


Federal Procurement Regulations 
Section 1-2. 407(8)(b), Title 41, Code of Federal Regular 


Statement of Material Facts: 

On Oates 1, 1968, the Vetcrans Administration opened bids for 
the construction of a 720 bed hospital for Tampa, Florida. Blackhawk 
Heating & Plumbing Co.” (Blackhawk) o sf Delray Beach, Florida, with a 
base bid of $19, 289, 000 was the low bidder by $261, 000. Blackhawk is 
or has been a contractor for the Veterans Administration on six other 
projects, The Veterans Administration Construction Contracting Officer 
for the Tarnpa job, who had no prior dealings with Blackhawk, determined, 
without contacting Blackhawk or obtaining any ereorernetion! rors Blackhawk, 
that Blackhawk a not "responsible" for the job and proceeded to make an 
award, Blackhawk is advised, to the second low bidder, J. A. Jones 


Construction Co. There was unusual haste and violations of the Federal 


Procurement Regulations in making the award to Jones, Blackhawk is 


éonfident that if given the opportunity to know the reasons why it was found 


not to be responsible for this job, it can show that this finding was not 
Sake, Blackhawk is of the view it is fully Se eats to perform the 
contract, 

Blackhawk, on October 9, fileda protest with the Comptroller 
General against an award to any bidder other than Blackhawk, This pro- 
test was filed to protect Blackhawk's legal position, It wee filed prior to 
receipt of a notice to Blackhawk from the Veterans [aneeteeraton that 
“Blackhawk was judged not responsible and prior to the receipt of notice of 
an award to Jones. On the basis of Blackhawk's protest, the Comptroller 
General is reviewing the question of Blackhawk's responsibility for this 
job. Although Blackhawk has requested the appropriate Veterans Adminis- 
tration officials not td go forward in executing the contract with Jones, or 


issuing a notice to proceed to Jones, the Veterans Administration officials 


appear to be proceeding with haste to take such steps. 


~ 


The Preliminary Injunction applied for, secks to have the Veterans 
ae cs officials defer further procurement action for this job until 
the General Accounting Office has a chance to rule, The granting of the 
order should in no way prejudice the Veterans Administration. lf the order 

‘is denied, however, Blackhawk's rights stand to be permanently and mate- 
eos Once Jones begins construction onthe project, the Office 
of Comet ches General, although it might well uphold Blackhawk's protest 
and find Blackhawk responsible, will not, as a practical matter, recom- 
mend cancellation of the contract with Jones, sna Blackhawk will have lost 
all opportunity to perform the Tampa sotee 


The three named defendants are personally handling this matter for 


the Veterans Administration, 


CHAPMAN, DISALLE &. FRIEDMAN 


By. EE CE : ithe, 


Michael V. DiSalle 


tA Ga. 


Mech Ty. a 


VE 

Sea gn 8 me 

Sheldon I, Cohen 
Attorneys for Plaintiff 
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FSTAE NE PUTA GUSTS 


as doesn dk ALS 


Civil Aeticn 
Ve 
2926-GS8 


VILLEAT 


we ee ee tr 


| 
| 


the United States Attorney 
Lily move the Court to 


iction. Incorporated 


of the folloying 


o > 


officials 


de 
Donald EB. Whitworth (Exhibit B) 


Ve. BP. Willer (Exhibit C} 


and the certified copy of the report of the Veterans Acnuinist 


to the Comptroller Goneral relative to the protest of plaintii 


2, Florida fviard G5405 (Expibit D). 


‘sf 
DAVID G. BRESS 
United States Attorney 


ELLEN LSS PARE 
Assistant United States Attorney 
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PRIDAVIT 


DISTRICT OF COLUMBIA 
The Aftiant, J. B. NSON, being first duly sworn, sta ates 
that he is the Veterans Adz tration cfficial charged with the 
Contracting Officer duties in connection with construction of the 
ministration Hospital, Project No. 


$ for which were opened Cctober 1, 1968. 


The Affiant further states that bidding 

the Tampa project did not requi re that he request information from 
a bidder regarding its previous experience, organization, end 
financial resources prior to considering its bid for award; rather, 
said bidding documents did perinit him, et his discretion, to reques 
s2id information; that, by reason of the Veterans Administr rati 02's 
experience with the Blackhawk Heating and Plumbing Co., Inc. , 
during the past five () years, he had available and did utilize 


” information which, in his opinion, was sufficient to justify his 


EXHIBIT A 


action in find ing the Blackha vik Company not to he a resp nsible 
a 


bidder when considexing that Company's gs low bid submitted on the 


Tampa project. 


ara to the Veteras: 
Teletype Room for dispatch to Blackhawk Heating and Plum 


Inc, , wherein he advised saix 1 Company that its bid on the Tampa 
project was rejected; that the official agency xecords reveal that 
actual placement of said telegram on the wires for transmission to 


Blackhawk was completed at 3:03 p to} 63; that, at 


' 2:52 p.m. , October 9, 1983, he cay sed to be delivered a telegram 


to the Veterans Administration Teletype Room for dispatch to the 
second low bidder, J. A. Jones Construction Co., Inc., wherein 

he advised said Company that its bid was accepted; that the official 
agency records reveal that actual placement of said telegram on the 


wires for transmission to the J. A. Jones Construction Co., Inc., | 


was completed at 3:07 p.m, , October 9, 1938. 


Further, the Afflant states that to the best of his knowledge 


and belief, the first Notice of Prete: o by Blackhawk Heating and 
Plumbing Co., Inc. , was contained in a telegram received in the 
Veterans Administratio: Teletype Room at $:24 p.m. Ostober' 9 

£ « 2 ie 


that the normal business day closes 4 ¢ 4:30 p.m; that said 
telegram was fir st brought to his attent tion soon after the regular 
; 


commencement of business (8:00 a.m.) the following day, i.e. 


-~ 


October 10, 1988. 
Affignt further states that Federal Procurement Regulation 
1-2. 407-84b) pertains solely to the procedure to be followed by 


contracting officers when protests a ward of contract; 
| 


rather, Federal Procurement Regulation 1-2 2, 407-8(c) is the ap ppro- 


\ 
$; ~ 


priaté regulation for handling protests @ fter award; that said last 
| 
mentioned regulation is as follows: 


"(c) Prote Protests a! after award. A protest received 
after avai ae sh All be handled in accordanc ce with 
agency proceaures. as 


? 


that Veterans Administration Procurement Regulation 8-2. £07-8{c), 
i 


- implementing the foregcing Federal Procuresent Regulation, is as 
follows: 


“"(c) Protests after ae ‘When a written 
protest is mee With tie contracting officer, 


. 


he will. furnish the protester a written explanztion 

of the basis for the award, The protester will be 

infoxmed that ES may et the decision to the 

Cesartine nt or staf head concerned, the Adminis~ 

trator or the Con yptroller Genexal.” 
thet he, in accordance with the » foresoing Veteran s Administration 
Procurement Regulation, by the aforementioned telegram of 


ctobor 9, 1968, and confirming letier of Octobex 9, 1968, did 
furnish the Blackhawk Company a written cx solanation of the basis 
f the rejection of its hid and a ward of contract to the second low 


bidder, 


Affiant further states that, s eee to being advised that 
Blackhawk's Motion For Temporary Restraining Order was denied 
on October 21, 1968, he issued a Notice To Proceed to the J. A. Jones 
Construction Company, Inc,; that said Company has since begua 


work under its contract. 


4 2 
WITNESS MY HAND this_- a day of October, 1968. 


or 


DISTRICT OF COLUMBIA: 


The Affiant, J. B. ROSINSON, who is known by me to be the 
- person and official whora he represents himself to be, personally 
appeared before me, a Notary Public In and for the District of 
A 


; ») : 
Columbia this 20 fr day of October, 1968, and after being 
2 9) > oO 


duly sworn, sagen ibed his name to the foregoing afiidavi 


Given under my hand this OLA day of October, 1968. 
8 2GTA__ 


D Le abbas 


AFET dD ANE Ae dk 


“s OF COLUESLA: 


fStant, DONALD P. WAIT 


the Director, Supply Service, 


since Jarcax case 


at, pursuant to provisions 
of Federal Procurement Regulations 1-1.606, the Direct 
Supply Seneca: is, 
Procurement R 
the sole Veterans 
out power of redelegation, to debar 0% 


Sncivicuais from bidding on Vete 


procuer ements. 


Further, the AE fFiant states that he 
or suspended Blackhauk Heating and Plumbing 


fron PS éding 


T B&B 


3; 
tbaxsred, Suspe raded, ond 


it has not bee 
suspend, Or place said company 


and Ineligible 


WLINESS 


COLUEBIAS 


DONALD P, WSiTt 


to be the persc2 ond official whom he represents himself 


o 


be, personally appeared before me, a Note ary Public in and 


for the District of Columbia, this 25th aa of Cctober 1968, 


and, after being duly sxora, subseribed his name to the 
, 
foregoing affidavit. 


Given under my hand this 25th day of October 1968. 


Notary Kase 


aMy Comnisisd 2:7 
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RD ADVE nee 


DISTRICT OF COLUMBIA: 


The Affianti P, MULLER, being first duly sworn, 
states that he is the Act: ssistant Adninistcator for 


Construction in Veterans Admins stration; 


583 that he has respon- 


istering the Hospital Construction 


Program of the Veterans Administration. 


The Affiant further states that Blackhawk Heating and 


Plumbing Co., Inc., is not on the Debarred, Suspended, end 
oO > i 2 


Ineligible Bidders List; that no action has been initiated, 


toward placing said company on such List; 

company being on the list, and in case it subnits a bid to 
the Office of Construction on Veterans Acninistration 
advertised hospital construction projects; its bid will be 
: Beara gconeicerecs and evaluated, in strict accordance 


with existing laws and regulations, the same as all other 


bids received. 


EXHIBIT C 


WLINESS my hand thi 


DISTRICT OF COLUMBIA: 


The Affiant, V. P. MILLER, who is known by me to be 
the pexson and official vhom he represents hinsel £ to aoe 
person nally appeared before me; a Notary Public in and for 

wiet of Columbia, this 25th day of Octeber 1968 


and, after being duly sworn, subseribed his name to the 


foregoing affidavit. 


Given under my hand this 25th day of October 1968. 
y y 


avd, pee A rcak bad 
Dea 


Notary Public : 
“hi iy Cann lestoa ove zs f=n4 % Poy = 14 197. 37 


Document No. 12 of Appendix, namely Veterans Administra- 


tion Report to the Comptroller General, October 1968, Exhibit D to 
Motion to Dismiss, is set forth in the separate Supplement to Ap- 


pendix. 


PLACIIIAUS 


Ve 
VIBLIA Be 


oy Spy ae 
PoFencantse 


Nad SA Net Ned Nad So Ne ee 


ToT UT Ie 


Svan aw 
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IN GHE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Blackhawk Heating & Plumbing Co. 
616 E. Atlantic Avenue 
Delray Beach, Florida 


Plaintiff 

Vv. 
William B. Driver : 
Administrator Civil No. 2624-68 
Vetcrans Administration . 
A.H. Monk 
Associate Deputy Administrator 
Veterans Administration 

and 
J.B. Robinson 
Construction Contracting Officer 


Veterans Administration 


Defendants 


MEMORANDUM OF POINTS AND AUTHORITIES 
IN OPPOSITION TO DEFENDANTS MOTION TO DISMISS 


Introduction 

Defendants have moved this court to dismiss the above entitled actos 
for lack of jurisdiction on the ground that this suit is barred under the 
doctrine of sovereign immunity and on the further ground Sn plaintiff 
lacks standing to sue. Defendants are in error on both grounds. The 


government has waived sovereign immunity for the purposes of this action, 


and plaintiff does indeed have standing. 


The Government Has Waived Its Sovereign Immunity 


Jurisdiction has been conferred by Congress upon the courts by 


| 
Section 10 of the Administrative Procédure Act, 5 U.S.C. § 702, which 


al 


provides that "A person suffering legal wrong because of agency action, 


or adversely affected or aggricved by agency action within the meaning 


of a relevant statute, shall be entitled to judicial review thercof.'" This 


express waiver of sovercign jmmunity coupled with a legally protected 


right, i.e. standing to sue, grants the court jurisdiction to decide the 


controversy. See, Harms v. Federal Housing Administration, 256 F.Supp. 
757, 761 (D. Md. 1966); Gonzalez v. Freeman 116 U.S.App. D.C. 160,-, 
334 F.2d 570, 574-75, (1964). The purpose of Section 10 of the A. PLA. 

is to enlarge the authority of the courts to check illegal and arbitrary 
administrative action. American President Lines v. Federal Maritime 
Board 112 F.Supp. 346,349 (D. D.C. 1953); DiCostanzo v. Willard 165 

F. Supp. 533 (Ed. N.Y. 1958). 

Additionally, the District Court has jurisdiction over any action 
in the nature of mandamus to compel an officer or employee of the United 
States or an agency thereof to perform a duty owed by it to the plaintiff. 
28 U.S.C. § 1361. As discussed below the plaintiff has legally protected 
rights which defendants, who are government officers and agents, have 
violated by arbitrary and capricious acts which go beyond any exercise of 


judgment or discretion delegated by law. Harms v. Federal Housing 


Administration, supra at 760. 


Plaintiff Has Standing To Sue 

Defendants in their Memorandum of Points and Authorities in Support 
of Motion to Dismiss have completely misunderstood the eee of plaintiff's 
complaint. Plaintiff does not, as defendants erroneously understand, charge 
simply that defendants erred in awarding the contract to J. A. Jones 


Construction Company and that defendants are prejudiced against plaintiff. 
5 : 


mata 


The facts as alleged in plaintif{'s complaint, when power will sHow that 
the defendants had through conspiracy, malice and coercion abused their 
discretion in awarding the contract. They will show that plaintiff has 
been Seocaily denicd equal opportunity under applicable law to seek con- 
tracts on government projects. They will show that Plaintiff was denied 
the right to have its bid honestly considered and not wantonly disregarded. 
Plaintiff docs not contend that it has standing simply asa result 
of an illegal contract being awarded in violation of Federal statutes and 
regulations and, further, does not contend that it has standing because the 
government agents exercised their discretionary powers to plaintiff's 
disadvantage. The Court of Appeals for the District of Columbia in Friend 
: 
v. Lee, 95 U.S.App. D.C. 224, 227, 221 F.2d 96,100 (1955), although 
rejecting Friends contention that he had the right to a contract Seas he 
was alow bidder, stated that it was rejecting plaintiff's claim since 
plaintiff re alleged no facts which tend to show that defendants we through 


conspiracy, fraud, malice or coercion abused their discretion in awarding 


the contract. ..." 


The facts as alleged in complaintant's complaint when proven will 


show that defendants have acted in the manner proscribed by the court in 
Friend v. Lee. : : 

Plaintiff has further legally protected rights arising from Copper 
Plumbing and Heating Co. v. Campbell, 110 U.S.App. D.C. 177, 290 F.2d 
368 (1961); Gonzalez v. Freeman, supra, and Harms v. Federal Housing 
Administration, supra. 


In Copper Plumbing the court stated: 


While they [plaintiffs] do not have a right to 
contract with the United States on their own 


terms, appellant's do have a right not to be 
invalidly denied equal opportunity under 
applicable law to secure contracts on govern- 
ment projects. If deprived of this right they 
suffer a "legal wrong" which gives them access 
to the courts under Section 10 of the Administra- 
tive Procedure Act. Id at 370-71. 


Defendants attempt to distinguish Copper Plumbing on the grounds that it 


involved a total debarment of a contractor from doing business with the 


government for a specified number of years, while in the instant case 

the defendants have not followed their regulatory procedures normally 
required to prevent a bidder frorn bidding for a number of years and their 
conduct involves only a single contract. Plaintiff has the right not to be 
illegally prevented from bidding ona single contract as well as on many 
‘contracts. It has the right not to be illegally prevented from bidding for 

2 month as well as for three years. Defendants wrongfully relied on allegedly 
improper past acts of plaintiff to deprive plaintiff of the contract in the 
instant controversy. If the distinction made by defendants for Copper 
Plumbing were correct, defendants could continue to wrongfully rely for an 


————= 
indefinite future time on the same allegedly improper past conduct of the 
plaintiff, to deprive plaintiff of the right to have its bid considered fairly on i 
all future contracts. Such action would effectively prevent plaintiff from 
obtaining future government contracts without defendants cone having to 
“follow the procedures required to place plaintiff's name on a list of debarred, 
suspended, ineligible bidders. 

Defendants further attempt to distinguish Gonzalez v. Freeman, 
supra, on the ground that it too involved total deba rment from doing business 


with the government for a specified number of years. However, the court 


in Gonzalez at 574-75 stated: 
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Thus to say that there is no 'right' to government 
contracts does not resolve the question of justici- 
ability. Of course there is no such right; but that 
cannot mean that the government can act arbitr arily, 
either substantively or procedurally, against a 
person or that such person is not entitled to 
challenge the processes and the evidence before he 
is officially declared ineligible for government con-. 
tracts. An allegation of facts which reveal an 
absence of legal authority or basic fairness in the 
method of imposing debarment presents a justiciable 
controversy in our view. The injury to appellants 
alleged in their complaint gives them standing to 
challenge the debarment processes by which such 
injury was imposed. See Copper Plumbing & 
Heating Co. v. Campbcll, 110 U.S. App. D.C. 

177, 179-180, 290 F.2d 368, 370-371 (1961). 


Plaintiff has the same right to have a single bid fairly considered as it does 


to have many bids fairly considered. To say that plaintiffs have no!rights 


arising from Gonzalez v. Freeman because this is only the first improper 
government action is a distinction without a difference. Furthermore, 
Harms v. Federal Housing Administration, supra, citing with approval and 
relying on the Gonzalez and Copper Plurnbing cases, involves the aes 
denial of the right of an individual to participate in a single project. It was 
not a general "debarment" which defendants erroneously claim to be a dis- 


tinction. . 

In Heyer Products Co. v. United States, 140 en 409 (Ct. Cl. 1956), 
the Court of Claims in considering the claim of a disappointed bidder held that 
although nets requiring the government to award contracts to the lowest 
responsible bidder conferred no legal rights on such a bidder, that was not 
to say that a bidder was without pages "Among these rights is the right to 
have his bid honestly considered. The Government is under the obligation to 


honestly consider and not wantonly disregard it." 140 F. Supp. at 413. 


It is not the exercise of defendants discretion which plaintiffiasks this 
| 


he 


court to interfere with, it is the improper and illegal decisions totally 


beyond the discretionary powers of defendants from which plaintiff secks 


redress. 


CHAPMAN, DISALLE & FRIEDMAN 
932 Pennsylvania Building 

425 13th Strect, N.W. 

Washington, D. C. 20004 
Telephone: 393-3234 


Vg 
by Zs, OE: ef. te Wile Abbe 


Michael V. ‘DiSalle 
a 


Michael J. Shea 


LA 
Sh 


Attorneys for Blackhawk Heating & 
Plumbing Co. 


CERTIFICATE OF SERVICE 


= ‘ 
Thereby certify that se rvice of the foregoing Memorandum of 


Points and Authorities in Opposition to Defendants Motion to Dismiss 


was served today upon defendants through their attorney, the United States 
Attorney for the District of Columbia, by delivering a copy by messenger 

to his office, United States Courthouse, 3rd and Constitution, Washington, 
D.C., on this 7th day of November, 1968. 
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Sheldon I. Cohen 


UNIGED STAVES DISTRICT COUR ry 
" FOR THE DISTRICH OF COLUHDIA 
: . + Ne 


Loan ‘a 
JM 26 ‘ £9 


' PLACKUAWK HEATING & PLUMBING CO., 


PLAINTIFF | 
Ve ue : 


nus WILLIAM B. DRIVER, et ‘ale, 


oe 08 ae oe a8 op: ee oe ew 


Es _Dpempaves: 


“plaintieets F motion for ‘rokininary. sopencton 


_ @efendants' motion, ‘to. dismiss “having come 00, ‘for hearing. na. 


“sganvary. 1969, 
. : oe ORDERED that c defendants! notion € to dismiss be and, a 
the 8% same is “hereby granted 
FURTHER ORDERED that at plaintife's s motion for, 


; preliminary injunction ‘be and the | same is 5 hereby denied 


FOR THE DISYRICY OF COLUMBIA 
re: 
JAN 22: 1989 


BLACKHARK HEATING & PLUMBING CO., 
SED ‘ 
ROBER ff il. STEARI its, lark 


PLAINTIEE 
. Civil Action No. 2624-68 


oe 08 60 88-40 80 08 oe oF 


DEFENDANTS 


OPINION 

Plaintiff has brought this action against the three 
named Gefendgents in their respective official capacities as 
Administrator of the Veterans Administrasion, Associate pepty 
Aaministrator of the Veterans Administration and Cons secuction 
Contracting Officer of the Veterans Rdministration. It secks a 
Geclaratory judgment that plaintiff js the responsible low bidder 
for the construction of the Tampa, Florida, Veterans Administra- 
tor Hospital and that the award of the contract to J. A. Jones 


Construction Company for that construction job was illegal. 
t 


Plaintiff also seeks relief in the nature of a mandatory injunc- 


tion that all future bids of plaintiff be considered fairly and 
without pias or prejudice and that defendants Salorseres to 
rescind a notice to the Jones Company to proceed with the con- 
APeaene and that the work be suspended until the Comptroller 
General of the United States has had an opportunity to decide the 
merits ae the plaintiff's protest. Plaintiff's application for a 
temporary restraining order wes denied by this Court. 

Presently before the Court =H plaintiff's motion 
‘Ge preliminary injunction and defendants' moeton to dismiss 


the complaint for lack of jurisdiction. 


. 


. 
- 


& 


Plaintiff, in its Aonnenies alleges that purs sun 
ant to an invitation of the Veterans Administration it preps rea 
and deposited a bid for the construction of the Tampa, Florida, 
Veterans Administration hospital; that it was one of five 
biddérs and of the five it was the low responsive piader; that 
thereafter on October 9, 1968 it received a telegram from the 
Construction Contracting Officer of the Veterans Administration 
advising plaintiff that the contracting oeiice: did not con~ 
sider it to be a responsible ECCS ENS contractor for the 
Tampa, ors hospital and that its bid was therefore secre 
ed; that the contracting officer had not consulted or discussed 
with the plaintiff or requested any statements from plaintite 
with respect to the matter of plaintifé' s responsibility; and 
that the contracting officer, defendant Robinson, = by regu-~ 
lation required to refer any question he might have witeeeeenece 
to the capacity or credit of the plaintiff to the Small “wate 
ness Administration for review and determination and that 


. 


Robinson aid not do so. Plaintiff also alleges that prior 


to receipt of notice of rejection of its bid it had filed a 


protest by telegram to the Veterans Administration and to the 
“comptroller “General; ‘that ‘on. October 10, 1968 lit, was es by 
defendant Robinson of the award of the Tampa hospital contract 
to the Jones Company and that in making such an award dekend= 
ant Robinson violated pertinent regulations; that the plaintiff 


has requested defendant Driver and defendant Robinson not to 


proceed with the award of the construction contract or to give 


notice te proceed to the Jones Company until such time as 
the Comptroller General has had en Opponeentes to review 
and rule on pleintiffts protest. Plaintiff also complains 
thet defendants Monk and pees are biased and prejudiced 
against plainti£t and that the defendants were acting arbi- 


trarjly und caepriciously when they rejected plaintiff's bid. 


Further, plaintiff alleges that the actions of the defendants 


have resulted in plaintiff being illegally debarred of its 
right to bid and contract with the Veterans Administration. 
plaintiff asserts that between January 1963 and June 1967 

it, in sole venture or in joint venture with other companies, 
had been awarded contracts by the Veterans Administration 

to perfor new construction or air conditioning and remodel- 
ing work at several Veterans neministration hospitals. 


In support of defendants' motion to dismiss they 


have file@d three affidavits and authenticated copies of a 


nunber of documents relating to plaintiff's bid and the re- 


YV/ 


= 


jection thereor. 


Sint ANE 3 PR eres ene 
31/ This Court may consider the facts stated in those affi- 
davits and authenticated documents. Friend v. Lee, 95 U.S. 


““App.D.C. 224, 226, n.l, 221 F.2a 96, 98, n-l (1955). While 


- plaintiff filed a verified complaint and an affidavit in 


further verification thereof, it has not sought to present 


further materials in oppesition of aefendants' motion to dis- 


miss and supporting affidavits and authenticated material. 


7? 
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The grounds on which defendants base their motion 
to dismiss for lack of jurisdiction are (1) that this action 
is barred under the @octrine of sovexeign immunity and, (2) 
that the plaintiff lacks standing to sue. 

This action, which in essence seeks to have this 
Court avard the Taapa Hospital contract to plaintif£ ane ceny 

. 
the contract to Jones Company, could not be brought against 
’ the united States. The latter is linmune from suit because of 
its sovereign chaxacter, an imuunity which it has not waived 
here. Nor can the application of the doctrine of sovereign 
ininunity be circumvented by suing the defendants, one offic- 
ex and two employees of the United States, if the actiion is 
-in effect a suit against the sovereign. This suit will lie 
against the defendants as individuals only if their actions 
complained of were not within defendants' statutory powers 
or, if within those powers, only if the powers or their ex- 
ercise are constitutionally void. ereen v. Domestic iand 
Foreign Corp., 337 U.S. 682, 701-702 (1949), United states 
v. Stewart, 234 F.Supp. 94, 99 (D.D.C. 1964), aff'd 119 U.S. 
App.D.C. 254, 339 F.2d 753 (1964). i 

Plaintiff alleges that defendants in rejecting its 
‘pid and awarding the Tampa Hospital construction contract to 
Jones Company violated several provisions of the Federal 


Procurement Regulations, 41 CG. F.R. § 1-1.000 et seq. Those 


regulations were promulgated by the Administrator of General 


Services Administration pursuant to the authority conferred 


upon him by subsection (c) of § 205 of the Federal Property 


and Administrative Services 


& OL LYar, S2U Uevoel olsen 


§ 486{c). Those regulations have the force and effect 


Electric Company, 329 F.2d 


3, 7 (3 Cir. 1964). Thus, in al.leging that defendants act- 
ed in violation of the regulations, plaintiff asserts that 
those acts were not within the Gefendants' statutory powers. 
Plaintif£ does not allege that the statutory or regulatory 
powers or their exercise are constitutionally void. 

fhe first regulation plaintiff asserts defendants 
violated was subsection (a) of § 1-1.310~-7 when defendant 

" Robinson, the contracting officer, made the Getermination that 


plaintiff would not qualify as a responsible contractor for 


the Tempa Hospital jeb. Section 1-1.310-7 in its entirety 
reads (41 C-F.R. § 1-1.310-7): 


Before making a determination of 
responsibility, the contracting officer 
shall have sufficient current infomma- 
tion to satisfy himself that the prospect 
ive contractor meets the standards .in 
§ 1-1.310-5. Information from the following 

: sources should ke utilized before consi.der- 
. ing making a pre-award on-site evaluation: 


(a} -Information from the prospective 
contractor, including representations and 
other data contained in bids and proposals, 
or other written statements or commitments, 
such as financial assistance and subcontract— 
ing arrangements. i 


(b) Other existing information within 
the agency, including financial data, the 
list of debarre@ and ineligible bidders (see 
Subpart 1-1.6), and records concerning con- 
tractor. perforinance. ; 


s (c}) Publications, including credit 
ratings and trade and financial journals. 


(a) Other sources, including banks, other 
rt financiel companies, and Government departments 
and agencies. 


f~ . 
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—_ —» _ 


prospective contractor for the Tampa Hospital construction, 


defendant Robinson was guided by several sections of the: 
y a? Z : 


Federal Procurement Regulations. There it is stated that the 
award of contracts to non-responsible bidders is a dis- 


service to the Government and that it is the policy that 
contracts shall be awarded to responsible prospective con~ 


tractors. 41 C.F.R. §§ 1+1.310-2, 1-1.310-4. One of the 


gualifying standards is that @ prospective contractor "(4) 


[h]as a satisfactory record of integrity, judgment, and per- 
Y g g 
: 


formance (contractors which are seriously delinquent in | 
current contract performance, consi@ering the number of | 
contracts and the extent of delinquencies of each, shall, in 


the absence of evidence to the contrary or compelling eir- 


cumstances, be presumed to be unable to fulfill this require- 
| : 
ment)." 41 C.P.R. § 1-1.310-5{(a) (4). Records of a contract- 
or's past performances are to be mamacained by Government 
agencies for use by contracting officers in awarding new con- 


tracts. 41 C.F.R. § 1-1.310-10. As is evident from defendant 


Robinson's October 7,.1968 memorandum, which is Exhibit 3 of 


shibit Db of the record herein, Robinson reviewed plaintiff's 
past performance records and discussed those records with other 
Se 2/ 
Government project directors. The utilization of those past pex- 


formance records was expressly authorized as "information within 


——_—__ 

2/ Exhibit D, as it shows on its face, contains the authen- 
ticated documents transmitted to the General Counsel, United 
States General Accounting Office under date of October 18, 
1968, in response to the latter's request for a report on the 
circumstences giving rise to plaintiff's protest with respect 


to the Tampa Hospital contract award. 


te 
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* 


the agency, including * * records concerning contractor 


formance." 41 C.F.R. § 1-1.310-7(b). “Ana the contract- 


per 
ing officer wes authorized to make use of information po ssessed 
by other Gove rnment departments and agencies. 41 C.F.R. 


§ 1-31.310-7(d) . : 

There is nothing in § l+-1.310-7 which required the 
contracting officer to seck Neocon from all sources 
named, including plaintiff. If the section were to be read 
as plaintiff asserts the contracting officer would be required 
to contact bariks and other financial companies as well as to review 
publications, including credit ratings, and trade and financial 
journals. What the contracting officer wanted to learn was 
plaintiff's performance record on priox Government jobs. That 
information was availeble to Government agencies through their 
experience and Robinson utilized it in considering plaintiff's 
responsibility. He acted within the scope of his statutory 


powers, as set forth in the regulations, when he concluded that 


Laintif£ was not a responsible bidder’on the Tampa Hospital 
P 


job. Whether Robinson's Getermination was correct is not a 
matter with which this Court can concern itself, “ * * * we 
have Menetocore rejected the argument that official action is 
invalid if based on an incorrect decision as to law or fact, 
if the officer making the decision was empowered to do so. 
Agarns v. Nagle, 303 U.S. 532, 542 (1938). We therefore reject 
the contention here. * Larson v. Domestic and Foreign Cord., 
337 U.S. 682, 695 (1949). 

Nor Gid Robinson fail to Coe, with the Federal 


Procurement Regulations, as alleged by plaintiff, when he cid 


not. refer to the Small Business Administration for that 
agency's review and determination of the question of plain- 
tiff's responsibility us a prospective contractor. ‘the 
section of the regulations alleged to be violated is 

§ 1-1.310-3. (41 C.F.R. § 1-310-8.) But that section only 
requires the contracting officer to give consideration to 
the Small Business Administration's views in mare where the 
contracting officer is not satisfied as to the prospective 
contractor's responsibility qualification “only because of 


pacity or exedit." But Robinson did 
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the lack of adequate cz 
not reject plaintiff's bid because he considered plaintifé 
lacked capacity or credit. The bid was rejected because of 
plaintiff's past performance record. 
Plaintifé also complains that defendant Robinson 
as contracting officer made the award to Jones Company with- 
out awaiting the decision of the Comptroller General a 
plaintiff's protest. This, according to the plaintiff, was 
_in violation of § 1-2.407-8(b) ‘of the Federal Procurement 
; Regulations. 41 C.F.R. § 1-2-407-8{b). But that provision 
of the regulations only deals with protests received Before 
-the award is made. Here, as the record discloses, plaintiff's 
protest was made subsequent to Robinson making the award to 
Jones Comme On October 9, 1968 Robinson's Anche to 
plaintifé advising of the rejection of its bid was transmitted 
at 3:08 P.M. On the same day at 3:07 P.M. there was trans— 
mitted Robinson's telegram to Jones Company advising that the 
latter's bid on the Tampa Hospital job was accepted. it was 


not untii 5:42 P.M. of October 9, 1968 that plaintiff's 


4 rey - . ee oy ome fr 
pany, and @efendants Driver and Monk's criticism of 
i~ ~ i 


Jones Co 


notice of protest was received in the teletype room of the 
Veterans Adwinistration. The normal business day of that 
agency texivinated at 4:30 P.M. and, therefore, the protest 
aia not cone to Robinson's attention until after the commence 

3/ 
ment of business the next day, October 10, 1968. (Robinson's 
affidavit, Exhibit A.) 

Since plaintiff's pretest was received after the 
award was made, Robinson violated no regulation. 

Plaintif£ further asserts that defendants by their 
acts and ears to act have wrongfully acbarred it from bid- 
ding and contracting with the Veterans A@ministration. That 
2 acbarrment or “blacklisting” can have a serious adverse effect 
on a contractor needs no argument. To debar a person without 
established standards, reasonable notice and a fair hearing 
would be illegal. Gonzales v. Freeman, 118 U.S.App.D.C. 180, 
334 F.2a 570 (1964). But unlike Gonzalez the Federal Procure- 
ment Regulations establish stanéards and prowbaerton a fair 
procedure. 41 C.F.R. Subpart 1-1.6. The procedures provided 
were not utilized because as disclosed by the affidavits of 
Donald P. Whitworth and V. P. Miller (defendant's Exhibits B 
and c) plaintiff hes not been debarred or suspended. 

misses: Plaintiff alleges that the Wacts and failures to act" 
of defendants which constituted debarrment were the contracting 
officer's (Robinson) rejection of plaintiZi's bid as not being 
a responsible contractor and the awarding of the contract to 
3B/ After plaintiff's motion for a temporary restraining anace 
was Genied by this Court on October 21, 1968, Robinson issued 


to Jones Company a notice to proceed with construction. 
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Jones Company, and @efendants Driver and Monk's exiticisin of 
plaintiff's past performances. But to be criticised by the 
Administrator and Associate Deputy Administrator of Ee veces 
Aéninistration is not to be deharred. As alleged in the 
complaint ele to bid on the Tampa job on 
August 15, 1968 which was subsequent to the alleged neetiags 
with defendant Monk. If plaintiff had been debarred, the 
Veterans Aeministracion would not have invited it to bid. 

41 C.F.R. § 1+1.603. It was not debarrment put Besocieea 
action by the SORES officer that resulted in rejection 
i of plaintiff's, pies ; 

In support of its contention that this court has 
juris sdiiction an@ that it ROE standing to sue, plaintife cites 
Harms v. Feder] Housing Administration, 256 F.Supp. 751 (D.Hd. 
1966) and Gonzalez v- Freeman, 118 U. S.App. D. c. 180, 334 F.2a 
570 (1964). In both of those cases it was held that juaieian 
review was permissible under § 10 of the administrative Pro- 
cedure Act (5 U.S.C.A. §§ 701, 702-705) . But in each of those 
cases the complained of administrative action was acbarrment. 
Moreover, in the Harms case the Court stated that jurisdiction 
“was "dependent upon a finding that the Maryland pixector {of the 
Federal Housing Administration] made a Senses ne was not auth- 
orized to make nae his delegated authority and therefore Bored 
AEpiereny and capriciously * * *." 256 F.Supp. at 761. As 
“has been noted here the contracting officer in rejecting plain- 
tiff's bia on the Tampa Hospital was by regulation authorized 


to take such action for the reasons it was taken. 
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U.S.App.D.C. 177, 290 F.2d 398 (1961) is another dcbarrment 
ease and there the; Court sustained the déebarriment action. 


Bowever, plaintif£ cites it for the following language: 

While they do not have a right to 

contract: with the United States on their 

own terns, appellants do have a right not 

to be invalidly Genied equal opportunity 

under applicable law to seek contracts on 

govermment projects. If deprived of this 

right they suffer a “legal wrong" which 

gives them access to the courts under section 

20 of the Administrative Procegure Act. 

110 U.S.App.D.C. at 179-180, 290 F.2d at 370- 

371. s 


But that statement of the Court of Appeals furnishes no help 
to the plaintiff here since it was given equal opportunity 
under applicable law and regulations to seek the Tampa Contract. 
Its failure to get that job was due to the contracting officer's 
Gecision, made pursuant to applicable law an@ regulations, that 
plaintiff was not a responsible prospeetive contractor for the 
Tampa, project. 

-In its memorandum in opposition to defendants' 
motion to Gismiss plaintiff asserts that its complaint alleges 
facts which when proven "will show that defendants had through 
conspiracy, malice and coercion abused their @iscretion in award- 
ing the contract" to Jones Company. A reading of the complaint 
aioe no such facts alleged. Plaintiff does assert that its 
officers and representatives met on cne occasion with defend- 
ant Monk an@ on enother occasion with defendant Driver at which 


times those two defendants were highly critical of plaintiff 


and its contract performances. The complaint also alleges that 


1 on an occasion officers and representatives of plaantavg’ met 


with staff personnel of the Committee on Veterans Affairs 

of the House of Representatives at which defendant Monk! was 
‘i 

present, which meeting may have reflected discredit, upon the 


plaintiff. 
But neither expressly nor implicitly does the 


* ~ - i 


complaint allege facts that defendant Robinson, the Contracts 
officer, acted through bias or prejudice or eee im fact 
the complaint asserts that Robinson's acts were those of the 
regulations. As the contracting officer it was Robinsda alone 
who was authorized to pass on plaintiff's responsibility. 41 C.F.R. 
§§ 1-1.310-5, 1-1.310-6, 1-1.310.7. And, as the recora shows, 
it was Robinson alone who concluded that plaintiff would not be 
- 2 responsible contractor on the gampa project and for that reason 
he rejected plaintiff's bid. Exhibit A; Exhibits 3, 4, 4{(A) of 
Exhibit D. As noted above Robinson acted within the Bore of the 
- applicable requietiones Whether his decision was a correct one 


.is a matter with which this Court cannot concern itself. Larson 


v. Domestic and Foreign Corp., 337 U.S. 682, 695 (1949). 


The motion of the defendants to dismiss the complaint 
is granted. 


The motion of the plaintiff for a preliminary injunction 


is denied. 


January 23, 1969, 


Page 72 


Sheldon I. Cohen 
Washington, D. C. 
Attorney for’ Plaintiff 


Ellen Lee Park 

Assistant United States Attorney 
for the District of Columbia 

For the Defendants 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,956 


BLACKHAWK HEATING & PLUMBING CO., 
Appellant, 
Vv. 


WILLIAM B. DRIVER, ADMINISTRATOR OF 
VETERANS AFFAIRS, ET AL., 


Appellees, 


ON APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEES 
COUNTERSTATEMENT OF THE ISSUES PRESENTED FOR REVIEW 
1. Whether an unsuccessful bidder for a government . 
procurement contract lacks standing to seek to enjoin the award 


of the contract to another bidder. 


2. Whether, in enacting the statute governing bidding 


procedures for federal procurement contract, 41 U.S.C. 253, : 
Congress committed to the unreviewable discretion of the : 
contracting agency the determination of which bidder was “that 
responsible bidder whose bid, conforming to the invitation for 
bids, will be most advantageous to the Government, price and 


other factors considered * * *," 


3. Whether this suit consitutes an unconsented suit against 
the United States in violation of the doctrine of sovereign 
immunity. 


This case has hot been before this Court previously. 


COUNTERSTATEMENT OF THE CASE 
Nature of the Case 
Blackhawk Heating and Plumbing Co. (Blackhawk), a disappointed 
pidder on a contract for the construction of a hospital for the 
veterans Administration, brought this action against three officials 
of the Veterans Administration, William B. Driver, Administrator 


of Veterans Affairs, 2 A. H. Monk, Associate Deputy Administrator, 


Veterans Administration, and J. B. Robinson, Construction 
Contracting Officer, Veterans Administration, to obtain a 
declaratory judgment that it was the responsible low bidder on 

the contract, and that the award to another bidder was illegal. 
Blackhawk also sought a mandatory injunction directing that all 
a 


1/ William B. Driver was succeeded by D. E. Johnson as — 
dministrator of Veterans Affairs. 


of its future bids be considered fairly and without prejudice 


and that the defendants require its successful competitor to 
stop construction until such time as the Comptroller General 
could decide the merits of a protest f filed by Blackhawk. A 
temporary restraining order was denied, and on 2 Blackhawk's 
motion for a preliminary injunction and the government's motion 
to dismiss on the grounds of lack of jurisdiction by reason of 
sovereign immunity and lack of standing, the district court 
denied the former and granted the latter. This appeal Ad, 
The Pertinent Facts : 

During the summer of 1968, the Veterans Administration 
issued an Invitation for Bids (Supp. App. 20-24) for the 
construction of an approximately twenty million dollar VA 
hospital in Tampa, Florida. Blackhawk was one of several firms 
invited to enter a bid. The bids were opened on October 1, 1968, 
and the Blackhawk bid was the lowest in amount of the five bids 
received (Supp. App. 25). The Contracting officer, J.B. Robinson, 
one of the named defendants, then undertook to make a study and 
determination, pursuant to the requirements of the applicable : 
Federal Procurement Regulations, 41 C.F.R. 1-1.310, 1-1.311, 
of the responsibility of the bidders (Supp. APP. 26-82). 

Blackhawk, beginning in 1963, has worked on seven different 
VA construction projects (App. 3-43 Supp. App. 3-4), 4nvolving 
contracts with a total value in excess of fifty-million dollars 
(App. 3-4 ). Accordingly, the VA had had extensive and varied 
experience with the nature of Blackhawk's ere and the 
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Contracting Officer sought information from the project directors 


on the previous Blackhawk projects (Supp. App. 26-27). 

On October 3, 1968, the Contracting Officer requested the 
penefit of the experience of R. M. Farrar with the performance 
of Blackhawk on projects, either recently completed or presently 
under construction, that were under the control of Mr. Farrar 
as project director (Supp. App. 28). Mr. Farrar responded 
that he considered Blackhawk's performance to be unsatisfactory 
on the three contracts where he had dealt with Blackhawk (Supp. 
App. 29-31). He noted that on the Leech Farm project in 
Pittsburgh, Pa., involving the air conditioning of some eight 
buildings, it was necessary for the contract with Blackhawk 
to be terminated on July 18, 1968, and for the VA to undertake 
its completion. The reasons for the termination were (Supp. 
App. 29): 


a. The air conditioning refrigeration equipment 
was furnished with pneumatic controls whereas its 
switchgear was set up for electronic controls. 
The contractor was aware of this problem early 
in 1967 but was not able to correct the controls 
until October after the cooling season for that 
year. The long period of time required for 
making this correction was caused by the 
contractor's inability to obtain performance 
from his suppliers and subcontractors. This is 
typical on all of his projects. 


b. The contractor was extremely slow in 
correcting punch list items which contributed 
to the lack of complete beneficial use of the 
air conditioning system for the 1968 cooling 
system. 


¢. Throughout the life of this entire project, 
we have found it extremely difficult to resolve 
many problems with this contractor, such as the 
resolution of contractor proposals with respect 
to converting Proceed Orders to Change Orders, 


= 


interpretations of the contract documents, and 
timely completion of the work. 


As to the Manhattan, New York, project, involving the 
air conditioning of @ VA hospital, Mr. Farrar noted that it 


had again been necessary to terminate the contract with 


Blackhawk (Supp. App. 29-30). The reasons for the termination 


on this project were that, after repeated Blackhawk assurances 
that the premises would be ready for beneficial use early in 
the 1968 cooling season, it became necessary on July 19, 1968, 
for the project director to notify Blackhawk that all work 
would have to be completed by September 30, 1968, and ready 

for beneficial use (Supp. App. 30). Blackhawk failed to : 
meet this deadline and, accordingly, the contract was 
terminated on October 1, 1968, the same day that the Tampa bids 
were opened (Supp. App. 29). Further, Blackhawk had experienced 
many difficulties with the suppliers and subcontractors. | 
Blackhawk also in many instances performed work in a manner 
other than that specified in the contract. The letter from 

Mr. Farrar set out specific examples of such deviations and 
ommissions. Additionally, as on the Leech Farm project, 
Blackhawk created an extraordinary burden on the VA by the 
continueous questioning and contesting of contract : 
interpretations by the responsible VA personnel. 


The third Blackhawk project on which Mr. Farrar was the 
project director, the construction of @ VA hospital in Hines, 
Illinois, resulted in much the same report (Supp. App. 30). Here, 
Blackhawk again questioned contract interpretations to an exces- 
sive degree. As of the date of the reply to the inquiry, Blackhawk 
had filed approximately 1300 Requests for Information. After re- 
ceiving answers to these requests from either the Senior Resident 
Engineer or the Central Office, Blackhawk still had not acted in 
accordance with the instructions and directives issued by the VA. 
The letter provided a specific example of this. In addition to 
Requests for Information, Blackhawk was not hesitant about request— 
ing Construction Contracting Officer's final decisions and appeal- 


ing the same. As of the date of the letter, thirty-one appeals 


had been filed. 
In sum, Mr. Farrar stated respecting the performance of 
Blackhawk (Supp. App. 30-31): 


In summing up, I have found that this 
contractor is most uncooperative and seems prone 
to question anything and everything concerning 
the contract documents and requirements. His 
record for submitting proposals for changes is 
very poor. As contracting officer I have found 
it necessary to resort to unilateral actions on 
all three projects. Even when proposals are re- 
ceived from the contractor it has been noted 
that while the material quantities and prices 
are fair and equitable, nearly all proposals 
are grossly inflated with regard to labor costs. 
In many cases where I have resorted to unilateral 
action on change orders, the contractor appeals 
the final decisions and waits until just prior to 
appearing before the Appeals Board before attempt- 
ing to resolve the differences of opinion between 
himself and the VA as to what constitutes a fair 
and equitable settlement. 


a fai 


I consider the performance of this contractor 
to be unsatisfactory on all three projects. 


Mr. Farrar was not the only VA project director who had 
unsatisfactory dealings with Blackhawk. Mr. W. A. Salmond, proj- 
ect Director on the Brooklyn, New York air-conditioning erences 
(Supp. App. 32, 33-34), and Mr. Herbert L. Dean, Project Director 
on a hospital construction and building modernizing project an 
Northport, Long Island, New York, (Supp. App. 35, 36-38), both 
igave similar unsatisfactory reports in response to the contracting 
officer's inquiry. While these reports were cumulative in part, 


each introduced new elements in the unsatisfactory nature of Black- 
| 


hawk's work. 

Mr. Salmond reported that, contrary to the contract specifica- 
‘tions requiring that the welders employed had to be fully qualified 
‘and certified by an approved Welding Bureau or similar recognized 
‘testing authority, welders who did not meet these requirements and 
who did not have Certificates of Experience were employed. He 
reported (Supp. App. 33): , 


The SRE [Senior Resident Engineer], by letter of 
May 18, 1967, requested the Contractor to furnish 
evidence of qualification for each welder. On i 
June 19, 1967, the Contractor submitted certificates 
for two men, but a month later these men were no 
longer on the payroll, yet the welding operations 
continued. After repeated requests for certificates 
and only after funds were withheld did Blackhawk 
submit a letter on February 19, 1968, signed by his 
project manager, stating that his welders met the 
stated requirements. He was informed that this did 
not satisfy the specified requirements. Since the 
welders were of questionable quality, Blackhawk was 
requested to have a testing lab test a sample weld. 
After three and one-half months, and after several 
promises by the contractor, the test had not yet 
been made, the Contracting Officer canceled his 
request and the Government had an independent 
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testing lab X-ray several welds. To date, all 

welds X-rayed have been recommended for rejection 

by the testing lab. Pending the recommendation 

of the A-E, it is anticipated ee = welding 

performed to date is suspect, * 
Mr. Salmond concluded, "[tJhe actions outlined above do not appear 
to be those of a responsible contractor." (Supp. App. 34). 

In regard to the Northport project, Mr. Dean reported (Supp. 
App. 36-38) that Blackhawk was invariably behind schedule in com- 
pletion of the different aspects of the project; that Blackhawk 
failed to meet the contract requirements in constructing concrete 
basement walls, slabs, and columns, and any directions to correct 
the situation were met with appeals; that, contrary to the VA's 


request, Blackhawk began to patch and repair honeycombed areas 


in concrete work prior to the Resident Engineer's inspection; 


that Blackhawk created an abnormally large administrative burden 
on the Contracting Officer with constant Requests for Information; 
and that safety requirements were violated in that trenches were 
left open for several months creating a hazard for employees and 
for patients at the Hospital. This report also stated that the 
Senior Resident Engineer reported that, on this hospital construction 
project, steel dowels were missing from 29 columns, and that the 
contractor, as a "corrective" method, had attempted to hide this 
discrepancy by dishing out four inches of concrete and placing 
short dowels in that space, securing them with only mortar. Dirt 
and dust were then swept over the area in question in an apparent 
attempt to camouflage the deception. It should also be noted that, 
on this project as well, Blackhawk had serious trouble with the 


Eau 


‘subcontractors for whom he was responsible; two subcontractors, 
‘and a possible third, defaulted in the performance of their 
contracts. : 
Earlier in 1968, the VA also endeavored to find out what 
'Blackhawk's performance record was with other Government agencies. 
‘The Department of the Army reported on the two contracts it had 
with Blackhawk (Supp. App. 91-92). On both, the Syanagement and 
Efficiency" factor was rated unsatisfactory. The Arny's response 
‘also noted that there were fifty-six change orders on the two con- 
‘tracts, requiring the expenditure of a great amount of administra- 
' tive SOS The General Services Administration reported (supp. 
‘App. 96) that on a contract to air-condition a Federal Build- 
' dng in Chicago, the present estimate was that the contract would 
‘be completed one year after the already extended date for comple- 
tion. GSA also noted that Blackhawk's performance necessitated 
the excessive assignment of supervisory government personnel in 
' order to administer the contract; that there were an inordinately 
high number of requests for changes and appeals; that Blackhawk 
was unable to maintain and coordinate the work of his subcontractors; 
that there were an excessive number of subcontractors and material 


' mens claims for nonpayment by Blackhawk; that the contractor devi- 


ated from the requirements of the contract; and that Blackhawk had 


2/ The second page of this letter was inadvertently omitted from 
e 


Supplement to Appendix. We have, therefore, reproduced the 
entire letter as Addendum B to this Brief. 


made little, if any, effort to meet repeated requests to remedy 
omissions and defects in a part of the building that has been 
taken over for beneficial occupancy by the government. 

On October 7, 1968, the Contracting Officer rendered his 
decision as to the responsibility of Blackhawk (Supp. App. 26-27). 
At the outset, he noted that he had reviewed the bids and found 
all five to be responsive to the invitation. He then stated 
(Supp. App. 26): 

After evaluating the bids received it is my 

duty, as Contracting Officer, to determine the 

responsibility of the bidders in accordance with 

the Federal Procurement Regulations, and more 

specifically, the policies as outlined in Sections 

1-1.310 through 1-1.311 therein. 

Following a detailed review of the VA's prior experience with 
Blackhawk, as outlined above, the Contracting Officer concluded 
(Supp. App. 27): 

In view of the above and 4 review of other files, 

attendance at meetings where these problems were 

discus her Project Directors, it is my 

decis his contractor is not "a respon- 


Ont ra °, 


Accordingly, on October 7, 1968, the Contracting officer 
recommended to the Deputy Administrator that the contract be 


awarded to the second low bidder, J. A. Jones Construction Co., 


who was found to be responsible (Supp. App- 83-85). On 


October 9, 1969, after this recommendation was approved by the 
appropriate VA officials, telegrams were sent to J. A. Jones 
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Construction Company awarding it the contract and to Blackhawk 
“notifying it that its bid had been rejected. Later that same 
day, after the award had been made and one hour after the close 
of business, a telegram was received in the VA teletype room 
notifying them that Blackhawk protested the award to any bidder 
other than itself. | 


The Proceedings Below 
This action was filed on October 21, 1968 (App. 1-19 )- 


| Blackhawk sought a declaratory judgment that it was the responsi- 
| ple low bidder and that the award of the contract to the J A. 

| Jones Construction Co. was illegal. Blackhawk also sought a 

’ mandatory injunction requiring all future bids it might file to 
be considered fairly and without bias or prejudice and suspending 
work on the Hospital until the Comptroller General decided ‘the 
merits of Blackhawk's protest of the award. : 

The government moved to dismiss the complaint on the ground 
of lack of jurisdiction (App. $22). The stated grounds for the 
motion were that the suit was an unconsented suit against the 
United States and, therefore, was barred by the doctrine of 
sovereign immunity, and that Blackhawk lacked standing to ues 
In support of the motion to dismiss, the government filed three 
affidavits. In the first affidavit (App. 34-35 ) V. P. Miller 
stated that he was the acting Assistant Administrator for | 
Construction in the VA and that he was responsible for administering 


the hospital construction program of the VA. He went on to state 


(App. 34): 

* * © that Blackhawk Heating and Plumbing Co., 

Inc., is not on the Debarred, Suspended, and 

Ineligible Bidders List; that no action has been 

initiated, by the Office of Construction, 

Veterans Administration, toward placing said 

company on such list; that, absent said company 

being on the list, and in case it submits a bid 

to the Office of Construction on Veterans 

Administration advertised hospital construction 

projects, its bid will be received, considered, 

and evaluated, in strict accordance with exist- 

ing laws and regulations, the same as all other 

bids received. See 

The second affidavit was that of Donald P. Whitworth, Director, 
Supply Service, Department of Medicine and Surgery, Veterans 
Administration (App. 32-33 ). Pursuant to the provisions of the 
Federal Procurement Regulations, 41 C.F.R. 1-1.606, and by virtue 
of Veterans Administration Procurement Regulations, 41 C.F.R. 
G-1.602 and 8-1.605-1, Whitworth had been designated the sole 
Veterans Administration official authorized, without power of 
redelegation, to debar or suspend firms or individuals from bid- 
ding on Veterans Administration procurements. Whitworth averred 
that he had not debarred Blackhawk and that it had not been 
recommended that he do so. 

In the third affidavit (App. 27-31 ), J- B. Robinson, the 
Contracting Officer for the Tampa Project, related the circum- 
stances surrounding the actual making of the award to the Jones 
Company and the notification of Blackhawk that its bid had been 


rejected. He stated that the telegram to the Jones Company was 


dispatched at 3:07 P.M., October 9, 1968, and that the notification 


to Blackhawk, also by telegram, was dispatched at 3:08 P.M. on 
the same day. The telegram from Blackhawk protesting the award 


was not received in the teletype room until 5:24 P.M, on that 


date, about an hour after the close of business. 

In a detailed opinion dated January 23, 1969, the district 
‘court denied Blackhawk's motion for a preliminary injunction and 
‘granted the government's motion to dismiss the complaint (Apr. 


37-97), 


REGULATIONS INVOLVED 
The applicable regulations are reproduced as Addendum B to 
this Brief. 


I 

AN UNSUCCESSFUL BIDDER LACKS STANDING TO 
ATTACK THE AWARD OF A GOVERNMENT PROCURE- 
MENT CONTRACT TO A COMPETITOR. 

1. Blackhawk asserts, as the only basis for its standing 
to maintain this action, that it has suffered a "legal wrong 
because of agency action" within the meaning of Section 10 of 
the Administrative Procedure Act, 5 U.S.C. 702, and is, 
therefore, entitled to judicial review. In effect Blackhawk 
is claiming that it is aggrieved in fact by the Government's 
award of the contract to the Jones Company. While Blackhawk's 
failure to be awarded the Government's contract, and the 
attendant loss of anticipated profits may constitute aggrieve- 
ment in fact, Blackhawk ignores the rule that such aggrievement 
alone is not sufficient to confer standing upon it. 

There are two essential, but separate, elements of standing. 
A constitutional prerequisite to standing is that the plaintiff 


must show @ concrete, personal stake in the outcome of the 


case (Flast v. Cohen, 392 U.S. 83, 94, et seq.) in order that 


there be a case or controversy under Article III. For purposes 
of this case, we canassume that Blackhawk's loss of prospective 
business and the consequent economic impact upon it gives it 

a concrete personal stake in the outcome of the case and, 
therefore, that the constitutional requisite of standing is 
satisfied. But this adversary interest, although necessary, is 
not sufficient. Jenkins v. McKeithen, 395 U.S. 411, 423 (1969); 


Norwalk CORE v. Norwalk Redevelopment Agency, 395 F. 2a 920, 
Se 


927 (C.A. 2). In the absence of a specific statutory review 
provision which is available to him (see pp. 14-15, infra), a 
plaintiff must also show that the challenged action invades some 
legally protected right possessed by him. Tennessee Power Co. 


v. TVA, 306 U.S. 118, 137-138; Jenkins v. McKeithen, supra, at 


423. Pennsylvania Railroad Co. v. Dillon, 118 U.S. App. ‘D.C. 
257, 335 F. 2d 292 (1964), certiorari denied, sub nom. American- 
Hawaiian SS Co. v. Dillon, 379 U.S. 945; Texas State AFL-CIO v. 
Kennedy, 117 U.S. App. D.C. 343, 330 F. 2d 217 (1964); Kansas 
City Power and Light Co. v. McKay, 96 U.S. App. D.C. 275; 225 

F. 2d 924 (1955). 

Blackhawk possesses no property right or contractual right 
which protects it from an award of Government contracts to some 
other construction contractor. Nor does it possess any exclusive 
franchise to supply the Government with its needs. Moreover, 
Blackhawk's success in past years in competitive bidding for 
Government contracts does not entitle it to preferred treatment 
in the future award of contracts. In these circumstances, 
Blackhawk would be able to demonstrate the existence of a legally 
protected right only if it could show that the Government action 
which it attacks violates statutes which they can demonstrate 
were enacted for the purpose of protecting them, or the class 
to which they belong, against the injury of which they complain. 
Cf. Hardin v. Kentucky Utilities Co., 390 U.S. 1; 5-7. : 

If the aggrieved party can point to no invasion of a 
legally protected interest--to no legal wrong--as outlined 


above, he may maintain a suit only if Congress has specifically 
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provided for judicial review at the instance of a "person aggrieved", 
thereby legislatively conferring standing to attack Government 
action in question upon persons who possess solely an adversary 
interest. A person suing under such a provision sues as @ 
representative of the public interest, & "private attorney general", 
rather than in his role as & private individual protecting his 

own interest. See Associated Industries v- Ickes, 134 F. 2d 

694, 700-701, 704 (C.A. 2), vacated as moot, 320 U.S. 707. 

Standing under such statutes is typified by the Supreme Court 
decisions in FCC v. Sanders Bros. Radio Station, 309 U.S. 47, 

and Scripps-Howard Radio v. FCC, 316 U.S. 4, and by this Court's 
recent decision in National Association of Securities Dealers 
Incorporated v. securities and Exchange Commission, et STLAA 


U.S. App. D.C. > F. 2d (1969), No. 20,164, 
decided July 1, 1969, slip Op.» PP- 34-36. 


3 / Congress has enacted many "person aggrieved" statutes. See, 
or example, section 9(a) of the Securities Act of 1933, 15 U.S.C. 


r 
774 (2) ("person egerieved’ ) 5 Section 24(a) of the Public Utility 
? 


313(b) of the Federal Power Act, 16 U.S.C. 825(1)(b) (same); 
Section 701(f)(1) of the Federal Food, Drug and Cosmetic Act, 

21 U.S.C. 271(f) (1) (persons Nadversely affected"); Section 1(20) 
of the Interstate Commerce Act, 49 U.S.C. 1(20)("any party in 
interest"). It has not, however, seen fit to enact such & 
provision in connection with the federal procurement statutes. 


4/ Ine companion case, Comptroller of the Currency V- Invest- 
ment C Institute, et al., 7s. App. D.C. 

F. — No. 21,002, this Court reached the merits of 
the case although a majority of the panel had "reservation 
amounting to virtual disbelief in any standing in [plaintiffs ]". 
Slip Opinion, p. 46. The "exceptional circumstances" (slip 

Ope, PDe 33-34) which led to a consideration of the merits in 
that case are manifestly lacking in this case. 


Holding Company Act of 193 15 U.S.C. 79x(&) {i ). Section 
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Since the Federal Property and Administrative Services Act 
‘of 1949 contains no "person aggrieved" provision, it follows that 
| Blackhawk cannot base its claim to standing on a status as a 
“private attorney general". Furthermore, as we will now shone 
‘they clearly cannot base their claim to standing upon the invasion 
‘of any legally protected right of their own for the reason that 
the 1949 Act was not intended to confer protection upon them. 

2. It is beyond dispute that the federal procurement statutes 
i were enacted wholly for the benefit of the Government and according- 
ily confer no protection upon Blackhawk. As the Supreme court ex- 
plained in Perkins v. Lukens Steel Co., 310 U.S. 113, 126-130 
(footnotes omitted): | 


Section 3709 of the Revised Statutes 
requires for the Government's benefit that its 
contracts be made after public advertising. It 
was not enacted for the protection of sellers 
and confers no enforceable rights upon prospective 
bidders. * * * 


Like private individuals and businesses, the 
Government enjoys the unrestricted power to pro- 
duce its own supplies, to determine those with 
whom it will deal, and to fix the terms and con- 
ditions upon which it will make needed purchases. 
Acting through its agents as it must of necessity, 
the Government may for the purpose of keeping its 
own house in order lay down guide posts by which 
its agents are to proceed in the procurement of 
supplies, and which create duties to the Government 
alone. It has done so in the Public Contracts Act. 


'5 / prior to the enactment of the federal procurement statutes 
nvolved herein, R.S. 3709 was the basic federal procurement 


statute. 


That Act does not depart from but instead embodies 
the traditional principle of leaving purchases 
necessary to the operation of our Government to 
administration by the executive branch of Government, 
with adequate range of discretion free from vexatious 
and dilatory restraints at the suits of prospective 
or potential sellers. It was not intended to be a 
bestowal of litigable rights upon those disirous of 
selling to the Government; it is 4 self-imposed re- 
straint for violation of which the Government -- 

but not private litigants -- can complain. * * * 
Judicial restraint of those who administer the . 
Government's purchasing would constitute a break 
with settled judicial practice and a departure into 
fields hitherto wisely and happily apportioned by 
the genius of our polity to the administration of 
another branch of Government. * * * 


We find nothing in the Act indicating any 
intention to abandon a principle acted upon since 
the Nation's founding under which the legislative 
and executive departments have exercised complete 
and final authority to enter into contracts for 
Government purchases. * * * 


The Act does not represent an exercise by 
Congress of regulatory power over private business 
or employment. In this legislation Congress did no 
more than instruct its agents who were selected and 
granted final authority to fix the terms and condi- 
tions under which the Government will permit goods 
to be sold to it. The Secretary of Labor is under 
a duty to observe those instructions just as & pur- 
chasing agent of a private corporation must observe 
those of his principal. In both instances prospect- 
ive bidders for contracts derive no enforceable 
rights against the agent for an erroneous interpre- 
tation of the principal's authorization. For erron~ 
eous construction of his instructions, given for the 
sole benefit of the principal, the agent is responsible 
to his principal alone because his misconstruction 
violates no duty he owes to any but his principal. 
The Secretary's responsibility is to superior exe- 
cutive and legislative authority. Respondents have 
no standing in court to enforce that responsibility 
or to represent the public's interest in the 
Secretary's compliance with the Act. * * * 


The Government can supply its needs by its 
own manufacturing or by purchase. And Congress 
can as it always has, either do the purchasing 
of the Government goods and supplies itself, or 
it can entrust its agents with final power to do 
so and make these agents responsible only to it. 
Courts should not, where Congress has not done so, 
subject purchasing agencies of Government to the 
delays necessarily incident to judicial scrutiny 
at the instance of potential sellers, which would 
be contrary to traditional governmental practice 
and would create a new concept of judicial con- 
troversies. A like restraint applied to purchas- 
ing by private business would be widely condemned 
as an intolerable business handicap. It is, as 
both Congress and the courts have always recognized, | 
essential to the even and expeditious functioning 
of Government that the administration oe the pur- 
chasing machinery be unhampered. * * 


This Court has also addressed itself to the question and 
recognized the thrust of Perkins. Friend v. Lee, 95 U.S. App. 
D.C. 224, 227, 221 F. 2d 96 (1955). Accord, Edelman v. FHA, 382 
F. 2d 594, 597 (C.A. 2)3 United States v. Gray [ine Water Tours 
of Charleston, 311 F. 2d 779 (C.A. 4); Fulton Iron Co. v. Larson, 
171 F. 24 994, 84 U.S. App. D.C. 39 (1949), certiorari denied, 
336 U.S. 9033 American Electric Co. v. United States, 270 F. Supp. 
689 (D. Hawaii); United States ex re] Brookfield Construction Co. 
ve Stewart, 234 F. Supp. 94, affirmed 119 U.S. App. D.C. 254, 339 
F. 24 753 (1961); Hawthorne v. United States Department of Interior, 
160 F. Supp. 417 (E.D. Pa. ). 

This understanding of the purpose of federal procurement 
statutes was underscored by the enactment of the Federal Property 
and Administrative Services Act of 1949, 63 Stat. 377 (Title III 
of that Act dealt with Procurement Procedure, and Section 302 of 
that Act is now contained in 41 U.S.C, 253, the statute involved 
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herein). Thus, the declaration of policy in that Act (which was 
"an act to simplify the procurement * * * of Government property 
* * *") stated "it is the intent of Congress in enacting this 
legislation to provide for the Government an economical and effi- 
cient system for * * * the procurement and supply of personal 
property * * *, including related functions such as contracting 
* * *," (Section 2, 63 Stat. 378). And Section 301 of the Act 
states that the purpose of Title III is "to facilitate the pro- 
curement of supplies and services." 63 Stat. 393. That the Act 
was designed for the benefit of the Government, and not for pri- 
vate bidders, is confirmed by the Committee Reports. Thus, the 
House Report states that Title III "provides for the moderniza- 
tion of procurement methods and procedures" (H. Rept. 670, 81st 
Cong., Ist Sess., 1949, p. 6), while the Senate Report states 
that the bill answers the "need for an efficient, businesslike 
system of property management [which] has long been recognized" 
(S. Rept. 475, 81st Cong., 1st Sess., 1949, p. 1). 

Nowhere in the legislative history do we find any evidence 
of a Congressional intent to protect bidders. To the contrary, 
the intent is, in keeping with the Congressional intent recog=- 
nized by the Supreme Court in Perkins v. Lukens Steel, to benefit 
the Government by improving its procedures. In these circumstances, 


Blackhawk, an unsuccessful bidder, cannot claim that the rejection 


of its bid violated any statute enacted for its protection. Since, 


as we have previously stated, Blackhawk can claim no property or 
contract right or exclusive franchise which has been invaded by 
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the rejection of its bid and the award of the contract to the 


Jones Company, no legally protected right has been denied -- it 
has suffered no "legal wrong" -- and it lacks standing to maintain 
this action. 

3. In an attempt to establish that it does in fact have 
standing to maintain this suit, Blackhawk relies on cases such 
as Gonzales v. Freeman, 118 U.S. App. D.C. 180, 334 F. 2a 570 
(1964); Cooper Plumb and Heatin, + Ve Campbell, 110 U.S. App. 
D.C. 177, 290 F. 2d 368 (1961); and Harms v. Federal Housing 
Administration, 256 F. Supp. 757 (D. Md., 1966). These cases, 
however, are entirely inapposite here since they apply solely to 
situations in which the plaintiff has been totally de barred from 
doing business with the government. Although Blackhawk argues 
that it has, in effect, been so debarred, it has failed to show 
any facts in support of this conclusion, and the record undis- 
putably establishes the contrary. The affidavits of Donald P. 
Whitworth, Director, Supply Service (App. 32-33 ), and V. P. 
Miller, Acting Assistant Administrator for Construction, (App. 
34-35 ) establish that plaintiff has not been debarred or sus- 
pended from bidding on VA procurements; that it is not on the 
Debarred, Suspended and Ineligible Bidders List; that no action 
has been initiated to place it on that list; and that so long 
as it is not on the list, its bids will be received, considered, 


and evaluated the same as all other bids received. 


It must also be stressed that, contrary to Blackhawk's 
assertion, the consequences following a finding that a particular 
contractor is not responsible are markedly different than the con- 
sequences of being debarred. If a contractor is debarred, the 
government agency concerned will have no dealings with the con- 
tractor at all; the contractor will not be invited to enter a bid 
and, if he nevertheless does so, the bid will be rejected outright 
with no consideration being given to either its amount or any factor 
that may show the contractor has overcome the problem that original- 
ly led to the debarment. In sharp contrast, a finding that a con- 
tractor is not responsible has relevance only to the award of the 
particular contract in connection with which the finding was made. 
41 C.F.R. 8-1.310-6, specifically provides that such a finding can- 
not be used in any manner in the award of future contracts. Rather, 
there must be a new study and determination by the Contracting 
Officer involved on each subsequent bid; as well as a new finding 
as to responsibility, substantiated by reasons and subject to review 
by the Comptroller General. 

In sum, even if a contractor possesses some form of legally 
protected right insofar as its eligibility to bid on government con- 
tracts is concerned, no such right is involved here. What Blackhawk 
is asserting is a quite disparate right: that of having a particular 
government contract awarded to it. As we have shown, it has been 


settled at least since Perkins v. Lukens Steel, supra, that the ad- 


ministrative determination to award a specific contract to one bidder, 


rather than to another, does not invade any legally recognized inter- 
est of the unsuccessful bidder. In these circumstances, standing to 


seek judicial review of the award is lacking. 
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Ir 
THE DETERMINATIONS MADE BY THE VETERANS 
ADMINISTRATION WITH RESPECT TO a a 
OF THIS CONTRACT ARE COMMITTED T 
DISCRETION AND ARE NOT SUBJECT zo SUDICIAL 
REVIEW. 

As we have just shown, Blackhawk plainly lacked staring 
to maintain this action. For this reason, this Court need not 
reach the question whether the determinations made by the VA 
in the course of awarding the contract to the Jones Company 
are committed to agency discretion and are thus not subject to 
judicial review. Nonetheless, we now show, without full 
elaboration, that under settled principles the VA's determinations 


are not judicially reviewable and that, for this additional, 


independent reason, the district court's dismissal of the 


action was correct and should be affirmed. 

As previously stated, the federal procurement statute pro- 
vides that awards shall be made "to that responsible bidder 
whose bid, conforming to the invitation for bids, will be most 
advantageous to the Government, price and other factors ; 
considered * * *," 41 U.S.C. 253(b). By this action, Blackhawk 
apparently seeks to have the district court substitute its 
judgment for the Administrator's with respect to whether the 
Jones Company, and not Blackhawk, is "that responsible bidder 
whose bid * * * will be most advantageous * * *#," (Emphasis 
supplied). But, as we demonstrate below, that determination is 
committed to the discretion of the VA and is, therefore, not 
subject to judicial review, by virtue of settled principles 
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reflected in the express exclusion from the ambit of review 
under the Administrative Procedure Act of “agency action * * * 


committed to agency discretion by law." 5 U.S.C. (1964 ed., 


Supp. Iv) 701(a). 

The Supreme Court has explained that a determination of 
whether a statute commits a matter to unreviewable agency 
discretion depends on several factors. Those factors are (1) 
the aims which induced Congress to enact the statute; (2) the 
nature of the task confided to the agency involved; (3) the 
‘language employed; and (4) the methods of procedure prescribed. 
Williamsport Wire Rope Co. v. United States, 277 U.S. 551, 560. 
See Switchmen's Union v. National Mediation Board, 320 U.S. 
297, 301. An analysis of each of these factors compels the 
conclusion that Congress intended to vest in the procuring 
agency unreviewable discretion to determine whether a bid, and 
the bidder, satisfy the requirements of the agency. 

1. In enacting the federal procurement statutes, Congress 
had but one aim in mind. As we have expressed in Part I of 
this Brief, that aim was to promote efficiency and economy in 
procurement for the benefit of the Government. The rules 
which Congress established were not enacted with a purpose to 
establish guidelines under which the judiciary might oversee 
the procurement process. Rather, those rules were intended to 
be merely internal directives from Congress to the Executive 
with respect to the manner in which the Executive was to fulfill 
its responsibilities to Congress. There is no indication that 
Congress believed that it and the Comptroller General were 
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incapable of enforcing those rules without the assistance of 
the judiciary. : 

2, The nature of the tasks that the federal procurement 
statutes assign to procuring officials is such that their 
discretion in performing them must be unreviewable. Their 
determinations necessarily involve “questions of judgment 
requiring close analysis and nice choices," Panama Canal Co. v. 
Grace Line, 356 U.S. 309, 318, which cannot be judicially 
reviewed, for they involve the consideration of factors which 
do not lend themselves to the noraml processes of the judiciary 
and which Executive personnel are far more capable of weighing .£/ 


Congress has not ordered simply that contracts be awarded 


to the low bidder. Rather, the award must go to "that 
responsible bidder whose bid, conforming to the invitetion for 
bids, will be most advantageous to the Government, price and 
other factors considered." 41 U.S.C. 253(b). The determination 
of which bidder should be awarded a contract cannot, then, be 
made by the simple application of a mechanical formula, but 
necessitates consideration of the needs of the agency and the 
capabilities of the bidder. In this connection, the Committee 
Reports accompanying the procurement legislation stress that 


a 


6/ In the words of Mr. Justice Frankfurter, concurring in 

Driscoll v. Edison Light & Power Co., 307 U.S. 104, 122, dis- 
putes such as that’ hereinvolve © "not present questions of 
an essentially legal nature in the sense that legal education 


and lawyers' learning afford peculiar competence for their 
adjustment." 


“the question as to whether a particular bidder is a responsible 
pidder requires sound business judgment and involves evaluation 
of the bidder's experience, facilities, technical organization, 
reputation, financial resources, and other factors and a broad 
discretion is accordingly reserved to the agency with respect 
to the making of such determination," H, Rept. 670, 81st Cong., 
lst Sess. (1949), p. 23; S. Rept. 475, 81st Cong., lst Sess. 
(1949), P. 25. 

The requirements imposed by the Federal Procurement 
Reguiations relate to the determination of whether a bidder 
4s responsible or not are for the purpose of enabling the 
contracting agency to ascertain whether the particular bidder 
was that bidder who could perform the contract to the best P 
advantage of the government. They necessitate the consideration 
of many factors such as the adequacy of subcontracting and 
supply arrangements; the ability of the contractor and the 
appropriate governmental officials amicably to settle disputes 
that may arise without an excessive administrative burden; and 
the integrity of the contractor. The Contracting Officer's 
decision in the instance (Supp. App. 26-27) indicates that he 
exercised his discretion in this regard by giving careful 
consideration to along with other things, Blackhawk's previous 
performance with the VA and with other government agencies. 


The nature of the considerations involved serve to emphasize 


the reliance that Congress placed upon the expertise of the 


agency contracting officer in this area, and demonstrate that 
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the determination entrusted to him was to be exclusively with- 


in his discretion. L/ | 

3. In seeking review of the Administrator's determination, 
Blackhawk fails to consider that the statutory guideline governing 
that determination is expressed in such general language that it 
requires and must contemplate the exercise of vast discretion. 
That is, the Administrator mist determine whether a bidder is 
"“pesponsible" and determine which bid will be "most advantageous" 
to the Government. It is difficult to imagine language which 
would vest more discretion in an individual. The words used 
indicate that the utmost in expert judgment and opinion are to 
be exercised by the Administrator in endeavoring to make : 
determinations thereunder. Indeed, the Supreme Court nel in 
Williamsport Wire Rope Co. v. United States, supra, that : 
determinations made under statutory language of a similar nature 
(see 227 U.S. at 559) were committed to the unreviewable : 
discretion of the agency official charged with those determinations. 

4, The failure of Congress to prescribe formal methods 
of procedure is yet another factor which negatives a legislative 


intent that there should be judicial review of the Administrator's 
By comparison, in Panama Canal Co. v. Grace Line, supra, the 

Supreme Court held that Tratters on which experts may disagree" 

were involved and that unreviewable discretion was lodged in the 

agency, where the dispute was simply over "questions that at 

heart involve problems of statutory construction and cost: 

accounting *.* *," 356 U.S. at 317. 


discretionary determinations. There is a total absence, in the 
federal procurement statutes, of any provision for notice and 
hearing relative to such determinations, or for the preparation 
of any administrative record containing all the information 
upon which such determinations are based, or for the preparation 
of any formal findings or conclusions by the Administrator. 

Such provisions are usually associated with the right to judicial 
review, and their absence speaks strongly that Congress intended 
to vest unreviewable discretion 4n the Administrator. See 
Williamsport Wire Rope Co. v- United States, supra, 277 U.S. at 
559-560. 

It is abundantly clear, therefore, that the VA's determinations 
hereinvolved relate to matters “committed to agency discretion 
py law" (5 U.S.C. (1964 ed. Supp. Iv) 701(a)), and, as such, are 
not judicially reviewable. We note parenthetically that this 
does not mean, of course, that the Administrator's actions are 
gubject to no scrutiny. Congress and the Comptroller General 


oversee the awarding of Government contracts, and it is to them 


that the VA mst account. 8/ 


Sie ha ee ee 


8 / As noted above, Blackhawk filed a protest with the 
omptroller General upon being informed that its bid had been re- 
jected. The Comptroller General's office has informed us that, 
according to established policy, no action will be taken on this 
protest until after the instant litigation is concluded. 


| This interplay between the Executive and Legislative branches, 


, and not review by the courts, is what was intended, and is. 

' best designed, to be the control over the Administrator's actions. 
| Cf. Rural Electrification Administration v. Central Louisiana 
Electric Co., 354 F. 24 859, 865 (C.A. 5), certiorari denied, 

385 U.S. 815. 


IIr 
THIS IS AN UNCONSENTED SUIT AGAINST nor 
UNITED STATES AND, THEREFORE, THERE IS 
NO SUBJECT MATTER’ JURISDICTION BECAUSE OF 
THE DOCTRINE OF SOVEREIGN IMMUNITY. 

While this Court need not go beyond the matter of Blackhawk's 
lack of standing and the unreviewable nature of the action’ sought 
to be attacked, it is also manifest that, as the district court's 
opinion detailed, there is no subject matter jurisidction : 
here because of the doctrine of sovereign immunity; indeed, this 
action -- which in essence seeks to have this Court order the 
Veterans Administration to award the contract to Blackhawk 
instead of the Jones Company -- presents a classic case for the 
application of that doctrine. : 

1. It is, of course, well settled that, "(t]he United 
States, as sovereign, is immune from suit save as it consents 
to be sued." Sherwood v. United States, 312 U.S. 584, 586 
( 1941 ). There is no statute waiving the sovereign immunity 
of the United States in a case such as this one. : 

Clearly, it is no answer to say that the suit here is 
brought not against the United States but against officers 


thereof. Relief sought nominally against a government official 
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4g deemed a suit against the United States “if ‘the judgment 
sought would expend itself on the public treasury or domain, 
or interfere with the public administration,’ Land v. Dollar, 
330 U.S. 731, 736 (1947), or if the effect of the judgment 
would be to restrain the Government from acting, or to compel 


it to act.’ Larson v. Domestic & Foreign Corp., supra [337 
U.S.], at 704." Dugan v- Rank, 372 U.S. 609, 620; see also 


Malone v. Bowdoin , 369 U.S. 643 (1962). It would be difficult 


to imagine a clearer case of an attempt to interfere with 
the public administration and, indisputably, Blackhawk is 
seeking both to restrain the government from acting and, at 
the same time to compel it to act. 

Directly in point is this Court's decision in United 


States ex rel. Brookfield Construction Company, Inc. V. 
Stewart, 119 U.S. App. D.C. 254, 339 F. 24 753 (1964), 
affirming, 234 F. Supp. 94 (D.D.C., 1964). In that case the 
plaintiffs construction companies brought an action in the 
nature of mandamus to compel the Architect of the Capitol to 
award them a construction contract on which their joint bid 
was the lowest. This Court stated: 


The District Court dismissed the action on 
a finding that appellee's rejection of 
appeliants' bid was within his statutory 
authority and that, therefore, the action 

43 in reality one against the United States 
which is barred by the doctrine of sovereign 
immunity. 


In view of the Supreme Court holdings in 
Larson v. Domestic & Foreign Corp., 337 U.S. 
682, 69 S. Ct. 1457, 93 L.Ed. 1628 (isto) » and, 
more recently, Malone v. Bowdoin, 309 U.S. 643, 
82 $.ct. 980, 8 L.Ed.2d 168 (1962), we feel 
constrained to affirm the position adopted by 
the court below. 
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2. To be sure, the doctrine of sovereign immunity does not 
apply where the government officials are sued individually and 
it is established that the_actions complained of were not | 
within the statutory authority. To come within this rule, 
however, more is needed than the simplistic allegation that 
the officials acted in excess of their authority; such an 
allegation is sufficient to defeat the doctrine only where 
there is some semblance of merit to the asserted excess. In 
the instant case while Blackhawk alleges that the VA officials 
violated the Federal Procurement Regulations in four different 
instances, it is abundantly clear that in all respects these 
allegations are patently frivolous. | 


a. The first alleged violation of the procurement | 
| 
regulations is the claim that someone other than the Contracting 


officer made the effective determination of Blackhawk's 
responsibility in contravention of 41 C.F.R. 1-1.310.5, -6, 
and -7. This claim, however, is in clear conflict with the 


record. 


In asserting that the Contracting Officer merely made ae 
recommendation, Blackhawk directs this Court's attention to 
the wrong portion of the record. At pages 26 and 27 of the 
Supplement. to, Appendix is a copy of the unambiguous decision 
which was rendered by the Contracting Officer, J.B. Robinson, 


acting alone. He states: 


* * * it is my decision that this contractor 
[Blackhawk] is not "a responsible prospective 
contractor" under the terms and definitions 
as set forth in the Federal Procurement 
Regulations and AY) does not qualify 


for the award of the contract for the new 
Tampa Hospital on which he was the low 
bidder as of October 1, 1968. 


he gocument to which Blackhawk points (Supp. App. 83-85) is the 


contract award memorandum prepared by Robinson, which recites 
that Blackhawk has already been found not to meet the minimun 
standards and recommends that the award be made to the Jones 
Company. While the Contracting Officer alone has the power to 
decide whether a bidder is responsible, he can only make 
recommendations on the actual final award. Accordingly, 
contrary to what Blackhawk would have this Court believe, the 
district court was entirely correct when 4t concluded that "as 
the record shows, it was Robinson alone who concluded that 
Plaintiff would not be a responsible contractor on the Tampa 
project and for that reason he rejected Plaintiff's bid." 

b. There is no greater merit to the second _alleged 
violation of the procurement regulations; viz., that, because 
the Contracting Officer did not seek to secure information 
from Blackhawk pefore determining that Blackhawk was not 
responsible, he failed to meet the requirement that he "should 
utilize" information from the contractor. 41 C.F.R. 1-1.310-7 
provides that, before making a determination of responsibility, 
the Contracting officer shall have sufficient current information 
to satisfy himself that the bidder meets the required standards. 
Several sources for such information are then listed, including : 

(a) ‘Information from the prospective contractor, 
f{necluding representations and other data contained 
in bids and proposals, or other written statements 


or commitments, such a8 financial assistance and 
subcontracting arrangements. 


- 32 - 


' Contrary to Blackhawk's apparent belief, this scarcely means that, 
before making his determination on the question of the contractor's 

| pesponsibility, the Contracting Officer must afford the | 
contractor an opportunity to explain any deficiencies in his 

' prior performance on government contracts. Indeed, to have 

' followed such a procedure would have violated another regulation, 

41 C.F.R. 8-2.408, which prohibits the disclosure to any bidder 

| prior to the making of an award of any information relating to 

' the probable acceptance or rejection of a bid. Rather, the 
plain contemplation of the provision invoked by Blackhawk is 
that the Contracting Officer utilize any information which the 
bidder has already supplied, either in the bid or otherwise. 
ghere is absolutely nothing to suggest that that was not done 
here by the Contracting Officer in the course of making his 


determination that Blackhawk's past performance record reflected 


that its bid on the Tampa project was not submitted by a 
responsible bidder. 

c. The third alleged violation of the federal procurement 
regulations is based on the claim that 41 C.F.R. 1-2.407(8) (b) (3) 
precluded the award of the contract to the Jones Company before 
the Comptroller General had decided the issues presented by the 
Blackhawk protest. As Blackhawk admits, however, that provision 
only applies to protests received before the award is made. 
see 41 C.F.R. 1-2.407-8. The record discloses here that telegrams 
were sent out almost simultaneously on October 9, 1968, to the 
Jones Company (3:07 p.m.) giving it Notice of Award and to 


Blackhawk (3:08 p.m.) notifying it that its bid had been 
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rejected. A confirming letter also went to the Jones Company on 
October 9, 1968. The protest from Blackhawk was not received at 
the VA teletype office until 5:24 on October 9, 1969, almost an 

hour after the close of business, and did not come to the atten- 
tion of the Contracting Officer until soon after the commencement 


of business on October 10, 1969. Since the protest was received 


after the award was made, there was no. violation of the regula- 


tions. See 41 C.F.R. 1-2.407-8(c) and 41 C.F.R. 8-2.407-8(c). 

In order to escape this obvious conclusion, Blackhawk argues that 
the award should not be deemed to have been made until after the 
telegram giving notice of the award was actually received. The 
reguiations, however, do not support this view. 41 C.F.R. 
1-2.407-1 speaks in terms of making the award by mailing, or 
otherwise transmitting, a Notice of Award to the successful 
party. 

a. The final violation of the Federal Procurement 
Regulations alleged by Blackhawk ig the failure of the VA to 
consult the Small Business Administration before making the 
determination of responsibility. 41 C.F.R. 1-1.310-8 requires 
the Contracting Officer in the case of a prospective contractor 
which is a small business concern, to refer the matter to 
the Small Business Administration when the Contracting 
officer is not satisfied that the prospective contractor meets 


the responsibility standards in 41 C.F.R. 1-1.310-5 " * * * only 


because of lack of adequate capacity or credit." (Emphasis 
supplied). Here, however, the decision of the Contracting | 
Officer was based on many factors, none of which related ce 

_ Blackhawk's capacity and credit as those terms are used in 
section 1-1.310-8. 41 C.F.R. 1-1.310-5(4), on the basis of the 
fact that two contracts with Blackhawk were terminated, and 
41 C.F.R. 1-1.310-11, on the basis of Blackhawk 's extremely 
poor recent performance in operating an acceptable purchasing 
and subcontracting system, provide two compelling reasons, 
not related to capacity or credit, which support the finding ./ 

3. In short, Blackhawk has not established any action 

in excess of statutory authority but is simply asking this 
Court to substitute its judgment for that of the Contracting 
Officer, the official charged by law with the duty of 
determing the responsibility of prospective contractors. 
Even if the Contracting officer made a mistake (which ,we assert, 
he clearly did not) in determining that Blackhawk was not | 


Blackhawk also alleges that, even if there was no violation 

of the procurement regulations, it was nonetheless denied ‘the 

' “@undamental right of fair treatment" because of "bias" and 

| "predudice" on the part of Defendants Driver and Monk. Quite 

' apart from the fact that the district court found no support 
for these charges in the allegations of the complaint, they are 
wholly without relevance to this action. The operative decision 
which forms the basis for this action, the finding that Blackhawk 
was not responsible (Supp. App. 26-27), was made by the Contracting 
Officer alone. Defendants Monk and Driver had no part whatsoever 
in making this decision, and, accordingly, any "hias" or "prejudice" 
on their parts is wholly irrelevant. 
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responsible, and in awarding the contract to the Jones Company, 
such fact would not defeat sovereign immunity and give this 


Court jurisdiction. The Supreme Court has rejected the 


argument that an officer given the power to make decisions is 
only given the power to make correct decisions, and has held 
that if the actions of the officer do not conflict with the 
terms of his valid statutory authority, then they are the 
actions of the sovereign even though they may be incorrect as 
to law or fact. Larson v. Domestic and Foreign Corp., supra. 
337 U.S. at 695. Accordingly, the doctrine of sovereign 
4mmunity affords a total bar to this action. 
CQNCLUSION 

For the foregoing reasons, it is respectfully submitted 

that the judgment of the district court should be affirmed. 


WILLIAM D. RUCKELSHAUS, 
Assistant Attorney General, 


THOMAS A. FLANNERY, 
United States Attorne ’ 


ALAN S. ROSENTHAL, 
D JOHNSTON, Jr., 


pesereatee 
ep ent of Justice: 
Washington, DC, 20520. 
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ADDENDUM 


ADDENDUM A 


1. The pertinent provisions of the Federal Procurement 


Regulations are as follows: 
DG Crom eiticge 
§ 1-1.310-1 Scope. 


Section 1-1.310 prescribes policy and 
procedures governing executive agencies 
in determining, before award, whether 
prospective contractors for furnishing 
the Government supplies or nonpersonal 
services (including construction) qualify 
as responsible. 


§ 1-1.310-2 General. 


The award of contracts to bidders 
who are not responsible is a disservice 
to the Government, which may, by such 
awards, be denied acceptable supplies 
or services within the time required. 

It frequently is inequitable to the 
contractors themselves, who may suffer 
hardship, sometimes even business failure, 
as a result of defaults, deductions, and 
rejections because of inability to meet 
contract requirements. Moreover, such 
awards are unfair to other competing 
bidders, capable of performance, and 
discourage them from bidding on future 
procurements. It is essential, therefore, 
that precautions be taken to award con- 
tracts only to reliable and capable 
bidders who can reasonably be expected 

to comply with contract requirements. 


§ 1-1.310-4 General policy. 


It is the policy that contracts 
shall be awarded only to responsible 
prospective contractors. A “responsible 
prospective contractor" is one which is 
found by the contracting officer to 
meet the minimum standards set forth in 
§ 1-1.310-5 and such additional standards 
as may be prescribed for specific pro- 
curements by the agency concerned. 


- la - 


§ 1-1.310-5 Standards. 


(a) In order to qualify as responsible, 
a prospective contractor must, in the 
opinion of the contracting officer, meet 
the following standards as they relate to 
the particular procurement under considera- 
tion: 


(1) Has adequate financial resources 
for performance, or has the ability to 
obtain such resources as required during 
performance 5 


(2) Has the necessary experience, 
organization, technical qualifications, 
skills, and facilities, or has the 
ability to obtain them (including probable 
subcontractor arrangements) ; 


(3) Is able to comply with the proposed 
or required time of delivery or performance 
schedule; 


(4) Has a satisfactory record of 
integrity, judgment, and performance 
(contractors which are seriously delin- 
quent in current contract performance, 
considering the number of contracts and 
the extent of delinquencies of each, 
shall in the absence of evidence to the 
contrary or compelling circumstances , 
be presumed to be unable to fulfill this 
requirement) ; 


(5) Appear to be able to conform 
to the requirements of the Equal Oppor- 
tunity Clause (see § 1-12.803-2); 


(6) Is otherwise qualified and 
eligible to receive an award under 
applicable laws and regulations; ¢.g-; 
Subpart 1-12.6. 


(bd) Acceptable evidence of "ability 
to obtain" financial resources, experience, 
organization, technical qualifications, 
skills, and facilities (see (a)(1) and (2) 
of this § 1-1.310-5), generally shall be 
a firm commitment or arrangement for the 
rental, purchase, or other acquisition 
thereof. 


§ 1-1.310-6 Determination of responsibility. 


(a) No contract shall be awarded 
to any person or firm unless the contract- 
ing officer has first determined that 
such person or firm is responsible within 
the meaning of §§ 1-1.310-4 and 1-1.310-5. 
The signing of a contract shall be deemed 
to be a certification by the contracting 
officer that he has determined that the 
prospective contractor is responsible 
with respect to that contract. 


(b) In any case where the procure- 
ment exceeds $10,000 and the contracting 
officer (or contracting agency) considers 
such a statement advisable for justifi- 
cation or other reasons, the contracting 
officer shall prepare, sign, and place 
in the contract file a statement of the 
facts on which the determination of 
responsibility was based. Relevant 
factors for consideration in determining 
whether such a statement is advisable 
would include the value, importance, 
or technical aspects of the procure- 
ment, or the fact that a pre-award 
on-site evaluation was considered neces- 
sary and that it was made. Any supporting 
documents or reports, including reports 
of pre-award on-site evaluation and any 
information to support determinations 
of responsibility of subcontractors, 
should be filed with the statement. 


§ 1-1.310-7 Information regarding respon- 
sibility. 


Before making a determination of 
responsibility, the contracting officer 
shall have sufficient current information 
to satisfy himself that the prospective 
contractor meets the standards in § 1-1.310-5. 
Information from the following sources 
should be utilized before considering 
making a pre-award on-site evaluation: 


(a) Information from the prospective 
contractor, including representations 
and other data contained in bids and 
proposals, or other written statements 
or commitments, such as financial assist- 
ance and subcontracting arrangements. 
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(b) Other existing information within 
the agency, including financial data, the 
list of debarred and ineligible bidders 
(see Subpart 1-1.6), and records concerning 
contractor performance. 


(c) Publications, including credit 
ratings and trade and financial journals. 


(ad) Other sources, including banks, 
other financial companies, and Government 
departments and agencies. 


§ 1-1.310-8 Capacity and credit of small 
business concerns. 


In the case of a prospective contractor 
which is a small business concern, if the 
contracting officer is not satisfied that 
the prospective contractor meets the standards 
in § 1-1.310-5 only because of the lack 
of adequate capacity or eredit, he shall, 
before making a responsibility determina- 
tion, comply with the requirements con- 
cerning Certificates of Competency issued 
by the Small Business Administration (see 
Subpart 1-1.7). 


§ 1-1)310-10 Performance records. 


Such records of contractor past 
performance shall be maintained as are 
considered necessary for the use of con- 
tracting officers in placing new procure- 
ments. Records in more complete detail 
should be maintained on contractors which 
have indicated by past actions that the 
character of their performance on con- 
tracts is questionable, and on new 
contractors whose reliability has not 
been established. 


§ 1-1.310-11 Subcontractor responsibility. 


Generally, the evaluation of the 
qualifications of subcontractors is 4 
function of the prime contractor. However, 
to the extent that a prospective contractor 
cannot meet the standard in § 1-1.310-5 
(2)(2) except by means of proposed sub- 
contracting, the prospective prime con- 
tractor shall not be considered to be 
responsible unless recent performance 


eta 


history indicates an acceptable pur- 

chasing and subcontracting system or 

prospective major subcontractors are 

determined by the contracting officer 
to satisfy that standards. 


§ 1-2.407-1 General. 


Unless all bids are rejected, award 
shall be made by the contracting officer 
by written notice, within the time for 
acceptance specified in the bid or ex- 
tension thereof, to that responsible 
bidder whose bid, conforming to the 
invitation for bids, will be most advan- 
tageous to the Government, price and other 
factors considered. (For discussion of 
other factors to be considered, see § 1-2.- 
407-5.) Award shall not be made until 
all required approvals have been obtained. 
Awards shall be made by mailing or other- 
wise furnishing to the successful bidder 
a@ properly executed award document or 
notice of award. * * *, 


§ 1-2.407-2 Responsible bidder. 


Before awarding the contract, the 
contracting officer shall determine that 
@ prospective contractor is responsible 
(see § 1-1.310). 


§ 1-2.407-8 Protests against award. 


(a) General. Contracting officers 
shall consider all protests or objections 
to the award of a contract, whether submitted | 
before or after award. If the protest is 
oral and the matter cannot otherwise be 
resolved, written confirmation of the 
protest shall be requested. The protester 
shall be notified in writing of the final 
decision on the written protest. Where 
protests against award are submitted 
directly to the General Accounting Office, 
GAO will inform the contracting agency 
of the protest and request a report on 
the matter. Agencies shall forward such 
reports to GAO as expeditiously as prac- 
ticable. To facilitate these submissions, 
agencies shall furnish GAO with the name, 
title, and telephone number of one or 
more officials (in both field and headquarters 
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offices, if desired) which GAO may contact 
regarding protests. Each agency shall be 
responsible for promptly advising GAO of 
any change in such designated officials. 
As a further means of expediting these 
submissions, agencies may provide for 
reports to be forwarded directly to GAO by 
the office handling the ccntract without 
reference to the headquarters 2ffice of 
the agency. 


(bo) Protests before awaid. If award 
has not been made, the contract:ng officer 
may require that written confirmation of 
an oral protest be submitted by a specified 
time and inform the protester that award 
will be withheld until the specified time. 
If the written protest is not received by 
the time specified, the oral protest may 
be disregarded and award may be made in 
the normal manner unless the contracting 
officer, upon investigation, finds that 
remedial action is required, in which 
event such action shall be taken. 


(1) In appropriate cases, notice of 
a protest will be given to bidders affected 
thereby.’ For example, when a protest against 
the making of an award is received and the 
contracting officer determines to withhold 
the award pending disposition of the protest, 
each bidder to whom award is proposed and 
each bidder whose bid might become eligible 
for award should be informed of the protest 
and requested, before expiration of the 
time for acceptance of the:.r bids, to 
extend the time for acceptiunce (with 
eonsent of sureties, if any) in order to 
avoid the need for readvertisement. In 
the event of failure to obtain such exten- 
sion of bids, then consideration should 
be given to proceeding with award under 
(b)(3) of this section. 


(2) Where a protest has been lodged 
with the procuring agency, the views of 
the Office of the Comptroller General 
regarding the protest should be obtained 
before award whenever such action is 
considered to be desirable. Where it is 
known that a protest against the making 
of an award has been lodged directly with 
the Comptroller General, a determination 
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to make award under (b)(3) of this section 
must be approved at an appropriate level 
above that of the contracting officer, 

in accordance with agency procedures. 
While award need not be withheld pending 
final disposition by the Comptroller 
General of a protest, a notice of intent 
to make award in such circumstances 

shall be furnished the Comptroller General, 
and formal or informal advice should be 
obtained concerning the current status 

of the case prior to making the award. 


(3) Where a written protest against 
the making of an award is received, 
award shall not be made until the matter 
is resolved, unless the contracting officer 
determines that: 


(i) The items to be procured are 
urgently required; or 


(ii) Delivery or performance will be 
unduly delayed by failure to make award 
promptly; or 


(iii) A prompt award will otherwise 
be advantageous to the Government. 


If award is made under (i), (ii) or (iii) 
above, the contracting officer shall 
document the file to explain the need 

for an immediate award, and shall give 
written notice of the decision to proceed 
with the award to the protester and, as 
appropriate, to others concerned. 


(c) Protests after award. A protest 
received after award shall be handled 
in accordance with agency procedures. 


§ 1-2.408 Information to bidders. 


(a)(1) Where award is made to other 
than the low bidder, the contracting 
activity shall as a minimum notify the 
unsuccessful lower bidders promptly of 
the. fact that their bids were rejected. 
Where the contracting officer has reason 
to believe that an unsuccessful lower 
bidder may protest the rejection of his 
bid, the notification to the bidder also 
should state in general terms the reason 
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for rejection. 


* * * * * 
2. The pertinent provisions of the Veterans Administration 
Procurement Regulations are as follows: 
42 C.F.R.: 
§ 8-1.310-6 Determination of responsibility. 


(a) In each instance where the pro- 
curement exceeds $2,500 and the apparent 
low bidder or offeror, is unknown to the 
Contracting Officer, he (the Contracting 
Officer) shall, prior to making an award, 
conduct such investigations as may be 
necessary to ensure the responsibility 
of the prospective contractor. The 
standards set forth in FPR 1-1.310-5 
shall be considered and when necessary 
the pre-award survey prescribed by FPR 
1-1.310-9 shall be conducted. The results 
of such investigations, together with any 
other pertinent material shall be made a 
part of the contract file. 


(bo) A determination of nonresponsi- 
bility can only be applied to the immediate 
procurement, that is, the one currently 
being evaluated for award of contract. 

Each determination must be separate and 
distinct and may not be used as the basis 
to deny a contract for a subsequent pro- 
curement (43 C.G. 140). 


(c) When a Contracting officer has 
determined that a prospective contractor 
is not "responsible" he will also make a 
determination at that time, whether to 
initiate debarment action in accordance 
with § 8-1.606. 


§ 8-2.407-8 Protests against awards. 


* * * * * 


(c) Protests after award. When a 
written protest is lodged with the con- 
tracting officer, he will furnish the 
protester a written explanation of the 
basis for the award. The protester will 
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be informed that he may appeal the decision 
to the department or staff head concerned, 
the Administrator or the Comptroller General. 


§ 8-2.408 Information to bidders. 


(a) Prior to award, no information 
as to probable acceptance or rejection 
of any offer shall be given to any bidder 
or other person outside the VA. 


* * * * * 


DATE 


ADDENDUM B 


GENERAL SERVICES ADMINISTRATION 


: Region 5 
: duly 31; 1968 Chicago, Illinois 60604 


REPLY TO 


ATIN 


OF: 5 PCC 


SUBJECT : Blackhawk Heating & Plumbing Company, Inc., 


Northbrook, Illinois 


Mr. Whitney Ashbridge 

Assistant Administrator for Construction 
Veterans Administration 

Washington, D. C. 20420 


We acknowledge your inquiry of July 25, 1968, regarding 
the performance of Blackhawk Heating & Plumbing Company. 


On August 6, 1965, this contractor was awarded a contract 
in the amount of $4,983,000.00 for Conversion and Air- 
conditioning at the 536 South Clark Street Federal 
Building in Chicago, Illinois. Notice to Proceed was 
received by the contractor on August 23, 1965 and the 

time for completion was contractually established as 

700 calendar days later or July 24, 1967. Due to 

contract time extensions, the required completion date 

is now December 27, 1967 - As of July 1, 1968 the contract 
was approximately 72. % complete and our current estimate 
is that the entire facility will probably not be completed 
until early in 1969, at least one year past our present 
specified completion date. 


The contractor has required an excessive assignment of 
supervisory personnel in order to properly administer 

this construction contract. We have had specific — 
instances of noncompliance with the contract requirements, 
including but not limited to, failure to furnish con- 
tractually required construction schedules and progress : 
charts. To this date, we have not received an approvable 
CPM network although this is a contract requirement. 
Further, we have only received two printouts although 

the contract specifically requires monthly status 

reports from an approved CPM network. 


During the course of administration of this contract 

we have already had 24 appeals from Contracting Officer's 
final decisions. Appeals to date are at least four 

times as many as we have had on any other contracts 
administered in this region. 
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